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Introduction®

Il praise is rightfully due to Allah, and peace and blessings be upon
the best of mankind, Muhammad, Allah’s Messenger and Servant,
and upon his Household, Companions and Followers.

This study is meant to reflect a new reading on Figh (Islamic Juris-
prudence) tackling contemporary issues which are closely related to the
current financial transactions and which give rise to serious effects and
results pertaining to the existing activities of Islamic banks. The study has
been guided by the general aim to renovate the religion, as advised and
commended by the Messenger (Peace be upon him) in his saying:

«Allah will send for this nation at the end of every hundred years
someone who will renovate its religion for it.»®

Moreover, this reading aims at reconsidering the understanding of the
legacy of fighi texts, and trying to deduce shar'i rulings concerning new
events from the detailed proofs thereof or attribute such to general points
in Figh or issues in particular branches. This is carefully done in light of the
status quo and existing conditions and events, as well as people’s needs and

(*) N.B: References in this book are transliteration to the original Arabic references (See trans-
literation System at the end of this book). The reader should refer to the Arabic editions
when needed.

(1) Related by Abi Dawtd; At-Tabarani in “Al-Awsaf”; Al-Hékim in “Al-Mustadrak”; and
Al-Bayhagqi in “Al-Ma ‘rifah” from Ab Hurayrah (may Allah be pleased with him). Al-Zayn
Al-"Iraqi said that it is a hadith with an authentic chain of transmission. As-Saytti indicated
that the hadith is authentic and Al-Minawi approved of this opinion. (“Mukhtasar Sunan
Abiy Dawid” by Al-Mundhiri [6: 163]; “Fayd Al-Qadir” [2: 281]; and “Kashf Al-Khafd™ by
Al-" Ajltini [1: 282]).
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current conventions, and in line with the purposes of Shari*ah as regards
bringing about interests and warding off evils, removing difficulty from
the people, nullifying corrupt stratagems and fraudulent means, and not
relying on blind imitation and sectarian fanaticism. In this reading, we
follow the approach of the prominent scholar At-Tahir Ibn *Ashtr who
stated, “I have seen the people, with respect to the legacy of the predecessors,
divided into two camps. The first includes those who confine themselves
inside what was built by the predecessors, while the second includes those
who use their tools to demolish all that is old. Both cases cause great harm.
However, there is a third case whereby a broken wing can be cured; that is,
to take what has been established by the predecessors, and refine and obtain
the most from it. We should never demolish or eliminate such alegacy, for
denying their favor would be ingratitude. It is not a good trait for a nation
to be ungrateful to the merits of its predecessors”®

The features of this new reading can be outlined in the following points:
a) A reliance on well-established rulings in the Quran and Sunnah.

b) An examination of the views of Faqgihs and their differences with
regard to issues subject to Ijtihdd (the practice of fighi diligence
and reasoning), review of their proofs and arguments for the
sake of verification and arriving at the truth, and choosing the
most substantiated and preponderant of their views, schools and
statements in order to attribute them to any new events thereto,
if possible. It is well-known that the prominent Imams of Figh
adopt the opinion stating: “A man must not give a fatwa (shar'{
opinion) until he knows the different opinions of Fagihs, so he
may choose therefrom, according to his knowledge, the soundest
for the religion as well as the one most likely to be certain”®

In his book entitled “Qawa ‘id At-Tasawwuf”, Zarriq said; “Then, if any
of the later scholars adopts a view not adopted by anyone before him, this
should not affect the esteem of the early scholars. Moreover, the later scholar

(1) “Tafsir At-Tahrir Wa At-Tanwir” by Ibn " Ashdr [1: 7].
(2) “Qdat Al-Qulib” by Abh Talib Al-Makki [1: 160].



Introduction

may not vilify the views adopted by the early scholars, nor misbehave with
them. This is because it is well-established that the merits of the predecessors
would make them (the Predecessors) return to the right view upon hearing
any clarification thereof. Hence, the Imams from among the later scholars
have disagreed with the predecessors, but this should not open the door for
censuring any of them (both the early and later scholars)”®

¢) A deduction of rulings on new issues for which no shar ‘i text, Ijtihdd,
or fighi disagreement is found. Such deduction is to be performed
using the appropriate general and partial proofs and principles.

An-Nawawi said; “Observing deduction is one of the most stressed
upon duties, as the explicit shar'i texts do not provide clear-cut rulings
of new issues except for a small number of them. Therefore, if deduction
is disregarded, rulings on most or some of the new situations that occur
would be unattainable”®

d) An explanation of the inevitability of the change of rulings to
cope with the changes in times, with respect to the issues whose
rulings are based on customs and conventions, and which are
liable to change. In ‘“Al-Furiiq”, Al-Qarafi said; “The rulings based
on customs follow the same course of such customs and become
invalid if they (the customs) become invalid. So whatever becomes
new, according to convention, should be considered, and whatever
becomes invalid should not be considered. One should not adhere
forever to what is written in books. Instead, if someone comes to
you from another country seeking your Fatwa (shar'f opinion),
you should not apply to his case the conventions applicable in your
country, but ask him about the conventions applicable in his own
country and apply them to his case, giving a Fatwa accordingly while
disregarding the conventions of your country and what is stated in
your book. This is the clear truth. Moreover, adhering forever to
the views transmitted over time is considered a mistake according
to the religion and indicates that one is ignorant of the intentions of

(1) “Qawa ‘id At-Tasawwuf” by Zarriq (p. 22).
(2) “Ar-Radd *Ala Man Akhlada Ild Al-Ard” by As-Saytti (p. 77).
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early Muslim scholars and the predecessors”® In the book entitled
‘Al-Ihkam”, Al-Qarafi said; “The continuous application of rulings
based on customs when such customs have undergone changes is
contradictory to the consensus of scholars and indicates that one is
ignorant of the religion. Rather, all the rulings pertaining to shar'{
matters which are based on customs are changeable whenever such
customs change. This is in order for the rulings to comply with the
requirements of the new customs. This is not a way of renovating
Iitihad by imitators (scholars who are not qualified to perform
Ijtihad), which necessitates possessing the competence to practice
Ijtihad, but this is an agreed upon rule reached through the diligence
of scholars. Hence, we are only following their footsteps in this
respect, without basing our conclusion on any Ijtihdd”®

Al-Qaréfi (may Allah have mercy on him) drew attention to this meaning
by stating, “Many Faqihs have missed this (the above rule). They found that
the early Imams (Predecessors) had given Fatwas according to their own con-
ventions and written them down in their books, then the later Fagihs came
across those Fatwas and gave their opinions accordingly, despite the fact that
such conventions no longer exit. Thus, they have been mistaken and have
contradicted the consensus: That is, giving Fatwas by applying a ruling based
on grounds which no longer exist is contradictory to consensus.”®

e) A reliance on the purposes of the Shari ah, i.e. bringing about interests
and warding off evils, when attributing and deducting rulings. Al-'1zz
Ibn *Abdus-Saldm said; “The entire Shari'ah involves bringing about
all types of interests, whether small or large, and warding off all types of
evils, whether small or large. You will not find a ruling issued by Allah
except that it leads to some good, sooner or later, or that it wards off
some evil, sooner or later”®

Then he went on to say; “Whoever traces the purposes of the Shari ah
as regards bringing about interests and warding off evils shall eventually

(1) “Al-Furdq” [1: 176].

(2) “Al-Ihkam Fi Tamyiz Al-Fatawd ‘An Al-Ahkam” by Al-Qaréfi (p. 231).
(3) “Al-Furig” [3: 162].

(4) “Al-Qawa ‘id Al-Kubrd” [1: 39].
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come to the conclusion or belief that such an interest may not be
disregarded and such an evil may not be approached, even if there is no
shar 1 text, consensus, or special Qiyds (analogical deduction) relating

thereto. That is, understanding the spirit of the Shari'ah necessitates
such a belief”®

It should be observed that the rulings built on the rule of bringing about
interests will be subject to change when such interests face changes due to
the change of time, place or people. In this respect, Ibn Burhén said; “What
used to be an interest at a certain time is not necessarily so at another time.
An action may be considered as an interest at a certain time and an evil at
another time; times are not similar”® As a result of change, rulings undergo
changes as a means of bringing about interests for the people and warding off
evils therefrom, as well as facilitating matters for them. If such rulings are to
remain unchangeable, people’s interests would be negatively affected. People
would suffer hardships, and the purposes of Shari‘ah would become unsound.
In this connection, Al-Amidi said; “The change and difference in interests
necessitate the introduction of change and difference in rulings.”®

In the event of a difference in the degree of attention paid to some
interests, the most important of such interests should be given priority.
This is expressed by Ibn ‘Ashtr who said; “Whenever two interests
contradict each other, the greater interest should be given preference”®
Moreover, Ibnul-Qayyim said; “If there are many interests, the most
important and greatest of them should be given priority, even if the least
of them is not achieved”®

In case an interest conflicts with an evil, the greater should be considered
(i.e. regarding permitting or prohibiting actions or transactions in concern).
Al-Qar4fl said; “The Muslim scholars unanimously agree that a weak evil is
forgivable with a strong interest.”©

(1) Tbid. [2: 314].

(2) “Al-Wusnl Ila Al-Usal” by Ibn Burhan [1: 158 and 175].
(3) “Al-Ihkam Fi *Usiil Al-Ahkam” [2: 380].

(4) “Magqasid Ash-Shari'ah Al-Isldmiyyah” (p. 75).

(5) “Muftah Dir As-Sa‘ddah” [2: 407 and 420].

(6) “Adh-Dhakhirah” [13: 322].
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Ibn Taymiyyah said; “The secret of the Shari'ah is: If an action involves
anevil, it is to be forbidden, unless it is counteracted by a strong interest...
The greater of two evils should be avoided by enduring the lesser one”") He
also said; “The Shari ah is built on bringing about and perfecting interests,
and preventing and minimizing evils. Piety involves giving preponderance
to the better of two goods by avoiding the lesser of them, and driving
away the worse of two evils, even if it entails that the lesser of them will
happen”®@

f) Anadoption of the stance of the Shari ah to forgive all that alegally
accountable person is unable to do of the shar'f required matters or
is unable to avoid of the shar'i forbidden matters with respect to
people’s dealings in the present time. Ibn Taymiyyah said; “When
Allah commands us to do something, such command is conditional
on our ability to do it and our possession of the means to do it. Thus,
whatever we cannot do or do not have the means to do is forgivable.”®
He also said; “It is well-known that the Shari'ah obligates matters
according to the person's ability. It lays down conditions with regard
to acts of worship and contracts according to the person's ability”®
This is substantiated by Allah’s statement:

{“Allah burdens not a person beyond his scope.”}
[Al-Baqarah (The Cow): 286]

This stance of forgiveness that the Shari‘ah takes also includes all the
forbidden matters which are too difficult to avoid, and which are badly needed
or are very common to take place in the current dealings among the people, as
per the rule of “*Umiim Al-Balwd” (a common affliction which is too difficult
to avoid) which is agreed upon by the majority of scholars. Expressing this
meaning, Al-Qarafi said; “The avoidance of any commanded matter which is
too difficult for the people to observe is excusable, and the carrying out of any
prohibited matter which is too difficult for them to avoid is excusable”®

(1) “Mukhtasar Al-Fatawd Al-Misriyyah” by Ibn Taymiyyah (p. 338).
(2) “Majmir* Fatawd Ibn Taymiyyah” [30: 193].

(3) Ibid. [29: 322].

(4) Ibid. [30: 234 and 235].

(5) “Adh-Dhakhirah” [1: 189].
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In “Tahdhib Al-Furiq’, it is stated, “The general rule in the tolerant
religion (i.e. Islam) is to ease burdens in all matters wherein affliction
is common.”® Additionally, it is stated in the fighi Maxim, “Any matter
wherein affliction is common is to be excused.”®

Al-Wansharisi said; “Whatever is widely practiced by the people and has
become well-established in their customs and habits should be excusable
by Shariah, if possible, whether it is a matter upon which the scholars
differ or not”®

In “Al-Qawad ‘id Al-Kubrd”, Al-"1zz Ibn * Abdus-Saldm said; “Ash-Shafi i
said; ‘The Usil are based on (a rule stating) that whenever matters
become too tight they are about to loosened’ Here, the word ‘Uséil’ means
the rules of Shariah; loosened’ means giving a license or concession outside
the scope of analogies and standard rules; and ‘tight’ refers to adifficulty”®

This is based on the fact that the tolerant Shari ah of Islam has not come
to make things difficult for the people; rather, it has come to fulfill the real
needs necessitated by circumstances of life and requisites of dealings in all
times and places, so as to facilitate matters for the people and remove any
burdens or difficulties for them. This is manifested in Allah’s Statement;
{... Allah intends for you ease, and He does not want to make things
difficult for you...} [Al-Baqarah (The Cow): 185]. Allah, Exalted and
Glorified be He, also says; {... and (He) has not laid upon you in religion
any hardship...} [Al-Hajj (Pilgrimage): 78].

Ibn Taymiyyah said:

“He (Allah) has told us that He has not laid upon us in religion
any hardship by generally and definitely negating this. So whoever

believes that there is any hardship (in the religion) equal to even the
weight of an atom is in fact belying Allah and His Messenger.®

(1) “Tahdhib Al-Furiq Wa Al-Qawa ‘id As-Saniyyah” [3: 82].

(2) “Al-Ashbah Wa An-Nazd'ir” by Ibn Nujaym (pp. 88 and 93). See also “Al-Ashbah Wa
An-Nazd'ir” by As-Saytti (p. 83).

(3) “Al-Mi'yar” [6: 471 and 8: 377].

(4) “Al-Qawa ‘id Al-Kubrd” [2: 326].

(5) “Jami* Ar-Rasd’il” by Ibn Taymiyyah [2: 370].
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g) A consideration of the consequences of actions and a nullification
of all ill-favored stratagems which direct permissible contracts and
actions to forbidden purposes. Instead, the permissible channels
(i.e. commendable means) direct permissible actions to permissible
and good purposes, and thus avoid falling into sins and also result in
considerable interests and lawful purposes. This is a praiseworthy
matter for which the one who performs it and the instructor shall
be rewarded, according to Ibnul-Qayyim."

Ash-Shitibi said:

“The stratagems which have previously been deemed invalid,
disproved and forbidden involve: Those which undermine
ashar'1 principle or contradict a shar'i interest. If a 'stratagem'
neither undermines ashar ‘1 principle nor contradicts an interest
which the Shari‘ah urges to consider, it should not be included
in the forbidden acts nor be considered invalid”®

h) An awareness of the distinction between immoderation in religion
and application of the rule of “eliminating the means leading to evils”
At-Tahir Ibn * Ashir said; “With respect to practicing Figh and Ijtihdd,
distinction should be observed as regards to immoderation in religion
on one side and elimination of the means leading to evils on the other,
which is a delicate distinction. To illustrate, the elimination of the
means leading to an evil is attributable to the existence of an evil, while
immoderation is attributable to an exaggeration and excessiveness in
attaching a permissible matter to amatter commanded or forbidden
by the Shari'ah, or in performing a permissible matter in an excessive
manner compared to what is indicated by the Lawgiver (Allah and
the Messenger) on the plea of fearing to fail in doing what is indicated
by the Lawgiver. In the Sunnah, this is called ‘over-stringency and
rigorousness. Such immoderation has different ranks, such as:
(I) Matters relating to piety with regard to oneself, which may involve
hardship, or piety with regard to others by laying burdens on them;

(1) “Ighathat Al-Lahfan” by Ibnul-Qayyim [1: 339 and 2: 86].
(2) “Al-Muwidfaqat” [2: 387].

10
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and (II) Matters involving dispraised misgivings. Those practicing
deduction and formulating Fatwas should avoid immoderation and
over-stringency when directing the nation to follow the Shari'ah and
the rulings enacted therefrom. Verily, this is a great responsibility on
their part”®

In theresearches I compiled in this newreading, I tackled the following

topics:

1-

10-
11-
12-

Concept of Riba: Significances of Shar'i Texts and Classifications by
Fagqhs.

Muwidtaah on Concluding Several Contracts and Pledge in a Single
Transaction.

Debt Conversion: Rulings and Contemporary Alternatives.
Tawarrugq: Its Rulings and Modern Applications.

Muawadah for Commitment to Exchange Currencies in the
Future.

Adhesion Contracts.

Conditional Guarantee of Investment Deposits in Islamic Banks.
Set-off between Credit and Debit Interests, and Reciprocal Loans.
Suktik Al-Tjarah.

Shari'ah Boards in Islamic Banks (Characteristics and Standards).
Leasing the Bought Asset to its Seller.

Instruments of Investment in Managing and Funding Public Utilities
(Proposals for Islamic Banks).

Some of the above academic researches have been presented in academ-
ic conferences or seminars in various countries or published in academic
periodicals and journals. However, I have tackled them with revision and
editing; introducing corrections, refinements and additions thereto; and
ornamenting them with worthy academic additions and investigations.

(1) “Magqadsid Ash-Shari'ah Al-Islimiyyah” by Ibn * Ashtr (p. 118).

11
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To conclude, through the researches detailed in this book I arrived at
the admission of new ideas and principles, as well as unique preferences
and options, which I did not write down except after careful consideration,
contemplation, reasoning and scrutiny, avoiding blind imitation and sectarian
fanaticism. Perhaps I have realized the truth in such efforts, thanks to Allah's
Support and guidance. There is a great statement by Ibn Mélik in which he
says, “If knowledge is only a gift from Allah and a talent granted to certain
people instead of others, it would not be unlikely that the problematic
matters concerning which many of the early scholars faced great hardship in
explaining, might be easily explained by some of the later scholars”®

Vancouver, Canada on 09/09/1427 A.H. (01/10/2006 A.D.)
Dr. Nazih Hammad

(1) “Al-Qawa 'id” by Zarriq (p. 21).

12
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Prelude

1l praise be to Allah, the Lord of the Worlds, the blessed end is for

the pious, and peace and blessings be upon the Seal of the Prophets,
Prophet Muhammad, who was sent as a mercy to the worlds, and upon
his Household, Companions and those who follow them until the Day of
Resurrection.

This is a full-length, concise academic research written in a simplified,
smooth style and clear wording. It tackles the verification of the shar'i
significance of the term Ribd’ (usurious transactions) as derived from the
definitions and sayings of Fagihs and their classifications of the types of Ribd,
in light of the texts of the Qur'an and Sunnabh, as well as from the diligence,
scrutiny and deep thoughts of the people of knowledge. Moreover, the
research clarifies the relative general conditions and exceptional provisions
deduced from the principal and secondary sources of legislation.

I have been very particular not to let this methodological study lack
any of the five beneficial features referred to by Imam Al-Khézin in the
introduction of his interpretation of the Qurn entitled: “Lubdb Al- Ta'wil
Fi Ma'adni At-Tanzil”. He indicated that every significant academic
research should include these five beneficial features. In the said work,
Imam Al-Khazin stated, “The work of every author, in a domain he was
preceded to by other authors, should not lack five beneficial features: (I)
adeduction of problematic points, (IT) the compilation of something which
is scattered, (III) an explanation of something which is ambiguous, (IV) the
arrangement of the text in a well-organized manner, and (V) the omission
of redundancy as well as lengthiness.”

15



Concept of Riba: Significances of Shar ‘i Texts and Classifications by Fagihs

Finally, I would like to quote Imam Al-Khattabi in the introduction
of his book entitled “Gharib Al-Hadith” [1: 49], where he said; “As for
all that has been realized through the exertion of our minds and derived
from our peers, we ought not to praise nor stress trust therein. We entreat
whoever finds a letter or meaning that should be changed to correct it
and offer advice thereon. This is because man is weak and liable to err
unless he is safeguarded by Allah’s guidance. We ask Allah to guide us
and we are desirous to follow His Path. Allah is the Most Generous and
the True Bestower.”

QYORORYO

16
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1- In the shar'i terminology, the term ‘Ribd; with its relative rulings and
explanations, discussions and classifications, excuses and causes, and agree-
ments and disagreements among scholars, is considered one of the most
critical and difficult issues in Figh (Islamic Jurisprudence). This is the case
when it is tackled in any analytical, in-depth study, and examined as a whole
to reveal its limits and features, clarify its problems and solve any problematic
topics related to it. This is a truth that cannot be denied by any fair scholar
or scrutinizing researcher who looks beyond superficiality and delves deeply
into the core of the issue.

This fact was referred to by the contemporary Faqih Muhammad Rashid
Rida, who stated, “In the Islamic Shari ah, there has been no civil issue
open to dispute and debate since the first era of Islam and that still attracts
more complexity and intricacy among scholars due to their continuous
and unrelenting research on it, as the issue of Ribd, which resembles the
issue of fate with regard to creeds”") He was preceded in this view by some
prominent Faqihs. Ibn Kathir said; “Ribd is one of the most problematic
issues for many scholars”® Commenting on Ribd Al-Biyil' (interest on
sales), Ash-Shatibi said; “It (Ribd Al-Biy1") is subject to consideration and
the distinctive aspects thereof are hard to be realized by even the most
diligent people. It is one of the most inscrutable matters whose inner
meaning has not been revealed till the present”®

(1) “Ar-Riba Wa Al-Mudmalat Fi Al-Islam” (p. 85).
(2) “Tafsir Ibn Kathir” [1: 327].
(3) “Al-Muwadfaqat” [4: 42].

17
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Al-'Izz Ibn ‘Abdus-Salam said; “Also, as for the evil causing Ribd
(Riba Al-Biyti*) to be considered as one of the cardinal sins, I could
not find adecisive basis to rely on. Being a consumable, a priceable or
ameasurable item (of the Ribd-related monetary items), dealing with it
does not cause any major evil for it to be considered one of the cardinal
sins. It would not be right to explain that, due to its position of respect,
Ribd Al-Fadl (anunlawful excess in the exchange of two counter-values)
and Ribd An-Nasd’ (interest on credit transactions) are prohibited
therein. To illustrate, the trading in which one sells one thousand dinars
for one dirham is considered valid, but on the other hand, whoever sells
one measure of barley for one thousand measures of wheat, or one Mudd
(akind of measure) of barley for one thousand Mudds of wheat, or one
Mudd of barely for its like, or one dinar for its like, or one dirham for its
like, and delays the transaction for only one moment, the sale becomes
invalid, though no significance or basis which can be relied on to judge it
as so is apparent in such forms of Ribd.”®

Commenting on the explanation that Ribd is one of the cardinal sins,
Al-Bujayrimi, in his “Hdshiyah 'Ald Sharh Al-Khatib”, said; “That is, it
(Riba) is one of the greatest sins. It is well-established that the greatest sins
involve Shirk (polytheism), killing, adultery, stealing, drinking intoxicants,
Ribd and extortion (in the said order). Being one of the cardinal sins is
obvious in some of the forms of Ribd, i.e., the one involving excess. As for
the Ribd related to deferment or a specified term without any excess in either
of the two exchanged items, it is considered one of the minor sins, due to the
fact that the utmost blame that may be said against it is that it is an invalid
contract. Scholars have stated that invalid contracts are considered one of
the minor sins”®

This comes as no surprise as Imams Al-Bukhari, Muslim, Abt Dawad
and AnNas?1 narrated that *Umar Ibnul-Khattib said:

(1) “Al-Qawad ‘id Al-Kubrd” [1: 292].

(2) “Hashiyat Al-Bujayrimi "Ala Sharh Al-Khatib Al-Ma'riif Bil-Ignd' Fi Hall Alfiz Abi
Shuja'” [3: 15]. As-Sayyid Al-Bakri quoted it in his commentary “T"dnat At-Talbin "Ald
Hall Alfaz Fath Al-Mu ‘in” [3: 21] and approved it.

18
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«I wish Allah’s Messenger (Peace be upon him) could have explained
to us in (more) detail the laws pertaining to the inheritance of the
grandfather of one who dies leaving no issue, and some of the problems
pertaining to Ribd.»V

In his “Musannaf”, * Abdur-Razzaq reported that * Umar Ibnul-Khattab
(may Allah be pleased with him) said:

«We abstained from nine tenths of all lawful transactions for fear
of falling into Ribd.»?

He was also reported to have said:

«I fear we have increased Riba tenfold (i.e. abstained from many
lawful transactions) for fear of falling into it.»®

Moreover, Ahmad, Ibn M4jah, Ibn Jarir, Ibnul-Mundhir and others nar-
rated that *Umar Ibnul-Khattab (may Allah be pleased with him) said:

«Among the last Verses revealed was the Verse of Riba,® and Al-
lah’s Messenger (Peace be upon him) died before explaining it, so
abstain from Ribd and suspicion®.»®

2- Commenting on ‘Umar’s saying, Judge Ibn Rushd (the Senior) said;
“He (" Umar) did not mean that Allah’s Messenger (Peace be upon him) had
not interpreted the Quranic Verse related to Ribad or had not explained its

(1) Jami* Al-Usal” [5: 105]; and “Mukhtasar Sunan Abit Dawiid” by Al-Mundhiri [5: 258].

(2) “Muntakhab Kanz Al-'Ummal” [2: 239].

(3) “Musannaf Ibn Abii Shaybah” [6: 464, 560 and 563]; and “Musannaf ‘Abdur-Razziq”
[10: 302].

(4) Al-Hafiz Ibn Hajar said; “Note: The word ‘Tast’ here means that the Verses tackling the
issue of Ribd in the Sura of Al-Baqarah (The Cow) were revealed long after the ruling
forbidding Ribd, as indicated by Allah’s Statement {“... Consume not Ribda doubled
and multiplied...”’} [Al-*Imrén (The Household of *Imran): 130] in the middle of the
story of Uhud (“Fath Al-Bari” [8: 205]).

(5) Ibn Rajab said; “By the phrase ‘so abstain from Ribd and suspicion, ' Umar meant that
there are many types of Ribd and there are some suspicious matters which have not
been unequivocally ascertained as being among the Ribd forbidden by Allah, so it is
better to leave it” (See “Rawd’i* At-Tafsir Al-Jami" Li-Tafsir Ibn Rajab” [1: 198].

(6) See: “Jami " Al-Usitl”[5: 105]; “Musnad Ahmad” [1: 36 and 50]; “Muntakhab Kanz Al- ' Ummal”
[2: 239]; “Sunan Ibn Majah” [2: 764]; and Ahkdm Al-Qurin” by Al-Jassas [1: 464].
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intended meaning; rather, he (' Umar) meant that the Messenger (Peace be
upon him) had not mentioned all the forms of Riba in his hadiths. This is
due to the fact that the Messenger had already tackled many of such forms
in his hadiths. As for those forms which he did not mention, he referred
them to the evidence of Shari‘ah and clarified any forms thereof. In fact,
the Messenger (Peace be upon him) did not die until after he had perfected
the religion (i.e. Islam) and clarified all that Muslims need to know. Allah,
the Almighty, says:

{“This day I have perfected your religion for you, completed
My Favor upon you, and have chosen for you Islam as your
religion.’}

[Al- M@&’idah (The Table): 67]

Ibn Rushd (the Junior), then added; “What substantiates our interpretation
of *Umar’s saying is his own words, You think that we know every issue from
the issues of Ribd. No doubt I would love to know all these issues more than
Iwould like to own a country like Egypt with all its territories’ This is despite
the fact that there are forms of Ribd known to everyone. ' Umar (may Allah be
pleased with him) reported that there are apparent forms of Ribd, as they are
explained by the Messenger (Peace be upon him), as well as concealed forms
not stated (by the Lawgiver). * Umar wished that all forms of Ribd be apparent
and known to him through the hadiths of the Messenger, and thus he would
not need to search for evidence for any of them. When Allah, Exalted be He,
wants to test His servants, He diversifies the means of seeking knowledge,
making some apparent and easy to comprehend and others hidden and not so
easy to grasp. In this way, the hidden matters may be distinguished from the
apparent ones through diligence and scrutiny. Accordingly, Allah will exalt
in degree those who believe and those who have been granted knowledge”®

Sheikh At-Tahir Ibn *Ashir discussed ' Umar’s saying and concluded,
“Ibelieve that ‘Umar did not mean Ribd as a whole, as he followed its
ruling with clarification and explanation. Rather, he meant that the
realization of the ruling on each of the several forms of sales is not attainable

(1) “Al-Mugqaddimat Al-Mumahhidat” [2: 12 and 13].
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Preface

to everyone, and the Messenger (Peace be upon him) had not covered
each one of such forms individually through shar i texts”®)

Imam Al-Mézari had previously drawn attention to the origin and core
of the complexity of Ribd as well as the key to solving its riddle. He said;
“The Shari ah has not covered all incidents in the texts. Rather, it mentions
some points and entrusts scholars to infer therefrom. An example of this
is the prohibition of the unlawful excess involved in the six types of Ribd.®
The Lawgiver (Allah and the Messenger) could have introduced a term
encompassing all types of Ribd to avoid any disagreement among scholars,
but He did not, in order to allow the nation to practice Ijtihdd (diligence)
on the matters not mentioned specifically and to exalt in degree those who
have been granted knowledge due to his effort to deduce the meaning
of Allah’s words with respect to the matters indicating His purposes and
rulings”®

3- It is worth noting that I do not intend in this study to elaborate on the
forms of Riba, present the views of Faqihs on the reason why Ribd Al-Biyt*
is prohibited and discuss it, or tackle the issue of Ribd-related excuses and
stratagems. There are other references where the discussion of such topics
can be sought. In fact, my aim is restricted to refining speech and clarifying
the features of the technical concept of Ribd and its types, as derived from
the texts of the Qurdn and Sunnah, and learned from the Ijtihdd and
consideration of Fagihs, along with all the academic investigations related
to this topic. I only hope that the reader may find in this study a significant
academic addition to the previous elaborate writings on Ribd.

QYOROVYO

(1) “At-Tahrir Wa At-Tanwir” [3: 87].
(2) Gold, silver, wheat, barely, dates and salt.
(3) “Idah Al-Mahsil Min Burhdn Al-Usil” by Al-Mazari (p. 345).
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Topic One
Shar'i Concept of Riba

4- Linguistically speaking, Ribd means an ‘excess. In Arabic, the verb
‘Rabd’ means to ‘increase’® Al-Raghib Al-Asbahani said; “However, Ribd
is specifically defined in Shari ah as an excess in either of the two counter-
values”®

In brief, the term °‘Ribd’, according to shar'i terminology, has two
meanings: a specific and a general one.

Item (1): The Specific Definition of Ribd

5- Ribd, according to the specific definition (which is the prevalent
conventional definition in Shari ‘ah),® refers to:

a) Riba An-Nasiah; which was widely-practiced during Al-Jahiliyyah

(pre-Islamic period) and with respect to which the Qur'anic Verses
at the end of Sura Al-Bagarah (The Cow) were revealed, and

(1) “Mu ‘jam Magqdyis Al-Lughah” [2: 483]; “Basd’ir Dhawi At-Tamyiz” [3: 34]; and
“Al-Mutli*” by Al-Ba'li (p. 239).

(2) “Al-Mufradat” (p. 340).

(3) Al-Qurtubi said; “The Ribd conventionally known in Shari ah involves two types: Ribd
An-Nasd’ and Ribd Al-Fadl in money and foods, as we have clarified. It usually refers to
the agreement made when the Arabs used to say to a debtor: ‘Will you pay (the debt) off
now or delay payment for an increase?” The debtor would increase the amount of money
due on him and the creditor would delay payment. All this is prohibited according to
the unanimous agreement of scholars” (“Al-Jami' Li-Ahkdm Al-Quréan” [3: 349] and
“Ahkam Al-Qurin” by Al-Jassés [1: 465].
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b) Ribd Al-Biyi'; whichis prohibited according to the sahih (authentic)
hadith narrated by 'Ubadah Ibnus-Samit (may Allah be pleased
with him) and others in which Allah’s Messenger (Peace be upon
him) said:

«Gold is to be paid for by gold, silver by silver, wheat by wheat, barley
by barley, and salt by salt, (only in the form) like for like...»"

Each of these two types shall be discussed in detail as follows:
a) Riba An-Nasiah

6- It refers to the interest paid on loans or credit transactions. It is called
Riba Al-Jahiliyyah (i.e. Ribd widely practiced during the pre-Islamic period).
Imam Ibnul-Qayyim called it ‘Ribd Jaliyy’ (apparent Ribd).® It means ‘any stip-
ulated increase added to the principal (of a loan),® whether such increase is
fixed or changes according to the loan’s amount and term. It is known today as

(1) See: “Biddyat Al-Mujtahid” [2: 128].

(2) “T'lam Al-Muwagqqi ‘in” [2: 135].

(3) However, if the debtor pays his debt with something better in amount or quality
without any condition or an agreement being stipulated, it is permissible according
to the majority of the Hanafi, Shéfi‘i and Hanbali Faqihs, and Ibn Habib, ‘Isa Ibn
Dinar, Judge * Abdul-Wahhab Al-Baghdidi from the Maliki School and others. This
is based on the fact that the Messenger (Peace be upon him) borrowed ayoung
camel and gave a better one instead, and said: “The best among you is the one who is
best in repaying the debt” This is because such an increase was not in exchange for a
delay (term) in repaying the debt, nor a means of obtaining the debt itself, nor was
it demanded as a means of repayment; therefore, it is lawful, as if it was not related
to the debt. In fact, the Hanafi, Shdfi'i and Zdhiri Fagihs stated that it is desirable
for a borrower to repay his loan with something better than what he borrowed, but
without any such condition being stipulated, and it is not detestable for the creditor
to take such. It was stated in Article (753) of “Majallat Al-Ahkdm Ash-Shar iyyah
‘Ald Madhhab Ahmad™. “A debtor may repay his debt with something better or
lesser than what he took with the consent of both parties, even with an increase
or decrease in the amount or quality, but without any such condition or previous
agreement being stipulated”” See: “Al-Mughni” [6: 438 and after]; “Rawdat At-Talibin”
[4: 34]; “Al-Mubdi*” [4: 210]; “Al-Muhalld” [8:77]; “Sharh Muntahd Al-Iradat” [2:
227]; “Al- Qawdnin Al-Fighiyyah” (p. 294); “Sahth Muslin” [3:1224];‘Al- Muwattd’™
[2: 680]; “ *Aridat Al-Ahwadhi” [6: 58]; “Sunan Abii Dawiid Ma"a Badhl Al-Majhiid”
[14: 210]; “Al-Ma ‘tinah” by Judge *Abdul-Wahhib [2: 999]; and “'Iqd Al-Jawdhir
Ath-Thaminah” [2: 392].
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‘interest calculated on a loan which is determined in annual, biannual or other
percentages and whose amount changes according to such percentages and
terms; the greater the interest or term the greater the amount of the increase.
It also involves any increase in the amount that will be repaid in exchange for
aterm upon every subsequent delay in repayment of a debt after it has become
due, whether it is related to a loan, sale on credit, etc.

This type of Ribad is decisively prohibited and such prohibition is known
by necessity in religion, and it is the one originally intended by the prohibi-
tion in this regard.”) In this regard, Allah, Exalted Be He, revealed:

{“Those who consume Ribd (usury) will not stand (on the Day
of Resurrection) except like the standing of a person beaten
by Shaytin (Satan) leading him to insanity. That is because
they say: ‘Trading is only like Ribd, whereas Allah has
per mitted trading and forbidden Ribd. So whosoever receives
an admonition from his Lord and stops consuming Riba shall
not be punished for the past; his case is for Allah (to judge);
but whoever returns (to Ribd), such are the dwellers of the
Fire - they will abide therein...”}

[Al-Baqarah (The Cow): 275-280]

7- In their explanation of the Verses tackling Ribd, exegetes have presented
this form of Ribd as follows:

I) Al-Jassas said; “The Ribd that was known and practiced by the
Arabs involved lending dirham or dinars for a certain term in
exchange for anagreed upon excess”® He also said; “It is known
that the Ribd practiced during Al-Jahiliyyah (pre-Islamic period)
involved aloan to be repaid after a certain term in exchange for
a conditioned increase. In this way, such an increase is viewed as
a consideration for the term, and thus Allah invalidated and pro-
hibited it”®

(1) ‘T'lam Al-Muwaqgqi ‘in” [2: 154]; and “Al-Jami' Fi Ustl Ar-Ribd” by Dr. Rafiq Al-Misti (p. 10).
(2) “Ahkam Al-Qurin”by Al-Jassas [1: 465]; and “Ahkdm Al-Quran” by Alkiya Al-Harrési [1: 354].
(3) “Ahkam Al-Quran” by Al-Jassas [1: 467].
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This type of Ribd refers to a financial loan given for an increase on the
principal which is delayed for a certain term; the interest thereon may be
paid along with the debt or paid in any other form agreed upon.

IT) Al-Fakhr Ar-Razi said; “Ribd An-Nasiah was widely known during
Al- Jahiliyyah (pre-Islamic period). A man would lend another asum
of money on the condition that the lender would receive amonthly
interest while the principal remains untouched, then when the loan
becomes due for repayment, the debtor was asked to repay the principal.
In case the debtor could not repay on the due date, the lender would
increase the amount of the loan due and allow a time extension for
some repayment.”®)

This type of Ribd is regarded as a deferred financial loan whose interest
is to be paid monthly, and the principal is to be repaid at the end of the
specified term. In case the debtor could not repay his loan on the due date,
the loan would be extended for a new term along with an agreed upon
interest.

IIT) Milik reported that Zayd Ibn Aslam said:

«Ribd in Al-Jahiliyyah involved a man giving a loan to another
for a set term. When the term was due, he would say; “Will you
pay it off or delay payment for an increase?’ If the man paid, he
(the lender) would take it. If not, he would increase the amount
due and extend the term for him.»?

It should be noted here that the deferred amount which is due may be the
value of aloan or an item sold on credit. This form explained above involves
deferring the repayment of a loan which is due in exchange for anincrease
added to the principal against the new extended term.

IV) Al-Baghawi said; “During Al-Jahiliyyah (pre-Islamic period), if a cred-
itor asked a debtor to repay the debt when it was due but the debtor

(1) “Tafsir Al-Fakhr Ar-Razi” [7: 85]; and “Az-Zawdjir” by Ibn Hajar Al-Haytami [1: 222].

(2) “Al-Muwatta™ [2: 672]; and “Rith Al-Ma ‘dni” [4: 55]; “Majmi* Fatdwa Ibn Taymiyyah”
[29: 418]; “Al-Jami " Li-Ahkdm Al-Qurdn” by Al-Qurtubi [3: 348], “Ad-Dur Al-Manthiir”
by As-Saytti [1: 365]; and “Tafsir Al-Khdzin” [1: 204].
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could not repay it, the latter used to say; ‘Extend the term for me and
I will increase the amount due to you. The two parties would agree to
do so, saying, ‘Increasing the amount in the beginning of a sale by add-
ing to the profit is the same as adding an increase on the repayment
date in exchange for the extension’ However, Allah, the Almighty, im-
pugned their statement by saying: {“... whereas Allah has permitted
trading and forbidden Riba (usury)...”}>®

This form also involves a debt originating from a sale on credit. If the
repayment date becomes due, but the debtor does not have the means to
repay it, he agrees with the creditor to delay repayment for another set term
in exchange for an interest.

V) At-Tabari stated; “It (i.e. this form of Ribd) is when a creditor asks
adebtor when the repayment date becomes due, ‘Will you pay off
your debt or delay repayment for an increase?” The debtor would
repay his debt if he had the means to do so; otherwise, he would
agree to delay repayment for aset term in exchange for an increase
(in the age with respect to camels, for example). That is, if the debt is
a one-year old camel, the debtor would offer a two-year old camel in
repayment; if it is a two-year old camel, he would offer athree-year
old camel in repayment; and so on®

The above pertains to a deferred loan of camels. If the debt is a one-year
old camel and the repayment date becomes due but the debtor does not
have the means to pay, he will be asked to repay his debt later by offering
atwo-year old camel. In case of non-payment of the debt later, such increase
will continue in the same manner every year, i.e. every year another year is
added to the age of the camel that should be returned.

To summarize, Ribd during Al-Jahiliyyah would take place upon granting
a loan and upon any subsequent extension of the set term of repaying this
loan. It would also take place in the price of an item sold on credit when the
date for repayment became due but it was extended for another set term.®

(1) “Tafsir Al-Baghawi” [1: 341]; and “Ahkdam Al-Quridn” by Ibnul- Arabi [1: 241 and 242].
(2) “Tafsir At-Tabari” [4: 59].
(3) “Al-Jami"® Fi Usill Ar-Ribd” (pp. 24 and 25).
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8- With respect to Ribd An-Nasiah, it should be clarified that Allah’s
Statement {“O you who believe! Consume not Riba (usury) doubled and
multiplied...”’} [Al-'Imran (The Household of *Imrin): 130] came to refer
to the condition prevalent at the time or to show how Ribd is consumed.®
Hence, this statement does not indicate the prohibition of only ‘atrocious’
Ribad and permit any other forms which do not involve any multiplication.
Rather, the Qur’anic context introduces the description ‘doubled and
multiplied as a means of censure against the people of Al- Jahiliyyah, show-
ing and disapproving of their abominable practice. The same style can be
witnessed in Allah’s Statement:

{“And force not your maids to prostitution, if they desire
chastity, in order that you may make a gain in the (perishable)
goods of this worldly life’}

[An- Nor (The Light): 33]

To illustrate, the purpose is not to prohibit forcing maids® to practice
prostitution only if they desire chastity, but permit it for them if they do
not. In fact, Allah, Exalted and Glorified Be He, wants to disapprove and
censure their practice by telling them that they have reached the highest
point (of detestabil ity) by forcing their maids to practice prostitution while
they desire chastity, and that this is the most abominable act practiced by
alord towards his maids. This is also true with respect to the Verse tackling
Ribd, as if Allah wants to tell them that they have reached the highest point
(of detestability) by deeming it lawful to consume Ribd to the extent that they
consume it doubled and multiplied. In this way, He, the Almighty; is telling
them not to take any Ribd.

This is emphasized by the fact that the forbiddance of Riba is generally
and explicitly mentioned in other places. Allah has promised to destroy Riba,

(1) In his book entitled “T'ldm Al-Muwagqgqi ‘in” [2: 135], Ibnul-Qayyim said about Ribd, “As
for the apparent type, it is called ‘Riba An-Nasiah, which used to be practiced during Al-
Jahiliyyah (pre-Islamic period). An example of this type of Ribd is when a debtor delays
the repayment of his debt in exchange for an increase in the amount, and the longer the
extended term the greater the amount to be paid by the debtor, till a sum of one hundred
becomes several thousands.”

(2) Women servants.
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whether it is little or great, cursed the consumer (lender), payer (borrower)
and the one who writes the contract of Ribd as well as the witnesses thereon,
and threatened those who do not give up Ribad of war from Him and His
Messenger (Peace be upon him). Ribd has been mentioned generally in all
these places without any restriction to the amount (little or great).®

b) Riba Al-Biyi'

9- It is the type described by Ibnul-Qayyim as ‘hidden Ribd’® This
type of Ribd was not common among the Arabs during Al-Jahiliyyah (pre-
Islamic period) and was not prohibited in Islam until the Day of Khaybar
in the seventh year of the Hijrah (immigration to Medina), when *Ubéadah
Ibnus-Samit and others reported Allah’s Messenger (Peace be upon him)
as saying:

«Gold is to be paid for by gold, silver by silver, wheat by wheat,
barley by barley, dates by dates, and salt by salt, (only in the form)
like for like and equal for equal, and payment being made hand
to hand. If these classes differ, then sell as you wish if payment is
made hand to hand.»®

10- Faqths have agreed to classify these six classes into two categories:
(I) gold and silver, and (IT) wheat, barely, dates and salt.

» Faqihs have unanimously agreed that the trading of two congeneric
items (e.g. gold for gold, or salt for salt) must not involve any increase
or deferment.

» Moreover, they have unanimously agreed that the trading of two related
items, i.e. items falling within the same category (e.g. gold for silver, or
barely for salt) may involve an increase but no deferment.

(1) “Tafsir Al-Qurén Al-Karim” by Mahmtd Shaltat (pp. 150 and 151); “Al-Isharat
Al-Ilahiyyah” by At-Tafi [1: 418]; and “Ahkdam Al-Qurian” by Al-Jassas [1: 465].

(2) T'lam Al-Muwaqqi ‘in” [2: 135, 136 and 138].

(3) This hadith was narrated as a marfii* (traceable) hadith by ‘Ubé4dah Ibnus-Samit, Abt Sa‘id
Al-Khudri and Bilal. The hadith narrated by *Ubadah was related by the six prominent Imams
except for Al-Bukhari, and was also related by Al-Bayhagqi. The hadith narrated by Abt Sa'id
was related by Imam Muslim. As for the hadith narrated by Bildl, it was related by Al-Bazzar in
his “‘Musnad”. “Nasb Ar-Rdyah” [4: 35 and after]; and “Sunan Al-Bayhagqi” [5: 278].
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» Fagqihs have unanimously agreed that the exchange of two different
items, i.e. items falling within two different categories (e.g. gold for
barely or for dates) may involve an increase and deferment, as is the
case with transactions wherein either of the two exchanged items is
delayed (e.g. sale on credit and Salam).)

11- However, Faqihs have differed on the applicability of the rulings per-
taining to the above type of transactions to other categories of merchandise.
Their differences fall into two views:

First: A group of Muslim scholars have restricted the above rulings to
only these six classes of merchandise, and do not allow the application of
Qiyds (analogical deduction) thereto on other merchandise. The oldest
to adopt this view was Qatadah. This view is also adopted by the Zahiri
School. Ibn *Aqil of the Hanbali School adopted the same view in the last
of his compilations; however, he is among the Faqihs adopting Qiyds. He
(Ibn *Aqil) said; “This is because the arguments relied on by analogists with
respect to the issue of Ribd are weak. And, if there is no clear argument,
Qiyds may not be applied”®

Second: The majority of Faqihs have viewed that mentioning only these
six classes of merchandise is a means of referring to the general by introduc-
ing the specific. However, they differed concerning the general meaning re-
ferred to by the said classes. They adopted two opinions in this regard:

a) The Hanafi and Hanbali Faqihs opine that the cause of prohibition
concerning gold and silver is that they are weighable, while wheat,
barely, dates and salt are measurable.®

b) The Shdfi'i and Maliki Faqihs view that the cause of prohibition
concerning gold and silver is that they are priceable, while wheat,
barely, dates and salt are edible.

(1) “Al-Jami® Fi Usill Ar-Ribd” (p. 105); and “Dirdsdt Islamiyyah” by Dr. Diraz (p. 161).

(2) T'lam Al-Muwagqgqi ‘in” [2: 136]; “Biddyat Al-Mujtahid” [2: 107]; and “Ma dlim As-Sunan”
by Al-Khattabi [5: 22].

(3) “Ahkam Al-Quran”by Al-Jassés [1: 552]; “Radd Al-Muhtar” (Al-Halabi Edition) [5: 172 and
178]; “Al-Muharrar” [1: 319]; “Kashshaf Al-Qind*” (Al-Muhammadiyyah Press) [3: 215];
‘Al-Mughni” (Al-Mandr Edition) [4: 9 and after].
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According to the most known view adopted by the Shdfi ‘i and Maliki
Fagqihs, the cause of being priceable is restricted to only gold and silver.
Yet, they differed with regard to what is meant by being ‘edible, which is the
cause pertaining to the other four classes. The Shdfi'i Faqihs stated, “The
word ‘edible’ refers to a substance fit for human consumption, whether as
the main food, dessert, or cure. This is the reason for prohibiting anincrease
and deferment in transactions involving such items”

The Maliki Fagihs stated; “The word ‘edible, with respect to the prohibition
of Ribd An-Nasiah, is intended to refer to all edible substances, whether (I)
those used as a main source of nourishment and storage, i.e. to maintain life
and do not spoil over time, such as wheat and rice, (IT) those not used as a main
source of nourishment nor storage, such as apples and pears, (III) those used
as a main source of nourishment but are not fit for storage, such as turnips, or
(IV) those used for storage but are not a main source of nourishment, such as
nuts and almonds. As for the prohibition of Ribd Al-Fadl, the intended mean-
ing refers to the items fit for eating and storing, and usually to maintain life, but
not all edible substances as in ‘Ribd An-Nasa””®

12- According to all scholars, Ribd Al-Biyil* (interest on sales) is of two
types: Ribd Al-Fadl (an unlawful excess in the exchange of two counter-
values) and Ribd An-Nasd’ (interest on credit transactions). For example, if
someone sells one dirham for two dirham or one Sd' (a kind of measure)
of dates for two Sd 's of dates and delivery is made on the spot, this is called
‘Riba Al-Fadl. However, if someone sells one dinar for one dinar, one dinar
for ten dirham, or one Sd ' of dates for one Sa ' of dates or two Sd 's of barely,
while delaying the delivery of either items, this is called ‘Ribd An-Nasd”.
A third example is if someone sells one dinar for one and a half dinars, or
one Sd ' of wheat for two Sd 's of wheat while delaying the payment of either
items; this involves both ‘Ribd Al-Fadl’ and ‘Ribda An-Nasd’.

(1) “Takmilat Al-Majmii'” by As-Subki [10: 93]; “Fath Al-'Aziz” [8: 165 and after]; “Rawdat
At-Talibin” [3: 378]; “Mughni Al-Muhtdj” [2: 22]; “Al-Umm” [3: 31]; “Al-Muntaqa” by Al-Béji
[5: 3]; Al-Ishraf” by Judge *Abdul-Wahhab [1: 256]; “Al-Bahjah Sharh At-Tuhfah” [2: 24];
“Mayydrah ‘Ala At-Tuhfah” [1: 294); “Thkam Al-Ahkam” by Ibn Daqiqul-'1d with “Hashiyat
Al-'Uddah” by As-San'ani [4: 108]; and “T'ldm Al-Muwagqqi ‘in” [2: 136 and after].
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Cases Wherein Ribd Al-Biyii* Is Excusable:

Some of the prominent Fagihs have indicated that Ribd Al-Biy#i* may be
excused in two cases: (a) when it is related to something accessory/conse-
quential in the contract and (b) when it is called for by a necessity or some
paramount interest:

a) Being excusable for being accessory/consequential

13- This means that Ribd Al-Biy#i ' may be excusable, i.e. licensed by the
Shari'ah, if it involves an accessory or consequential matter and not the
matter primarily intended in a contract. This is considered as a means of
showing ease and leniency to the people, and removing any hardship they
might suffer. This is substantiated by the hadith narrated by Al-Bukhari,
Muslim, Abt Dawtd, At-Tirmidhi, An-Nas#’1, Ibn Majah, Ad-Darimi and
others, wherein the Messenger (Peace be upon him) said:

«He who buys a slave, his property belongs to the one who sells
him except when a provision has been laid down by the buyer
(that it will be transferred to him along with the slave).»"

Judge Abi Bakr Ibnul-* Arabi clarified this principle by saying; “Rulings
pertaining to the property of a slave are based on the Tenth Rule, i.e.
Purposes and Interests. This is because if a man purchases a slave possessing
gold with gold, the Third Rule forbids such a transaction as it involves Ribd,
while the Tenth Rule on Purposes and Interests permits it based on the idea
that only the slave, not his property, is intended in the transaction, and
such property is deemed accessory in the contract”®

In “Sharh Az-Zarqdni "Ald Al-Muwatta”, Az-Zarqgani said; “Mélik said;
“The view agreed on by us (in Medina) is that if the buyer puts a provision
that the slave’s property is to be transferred to him along with the slave,
he shall receive it, whether such property is money, a debt (owed to the
slave) or an object of value, pursuant to the generality of the hadith. This is

(1) “Fath Al-Bari” [5: 51]; “Sahih Muslim Bi-Sharh An-Nawawi” [10: 192]; “*Aridat Al-Ahwadhi”
[6: 3]; “Mukhtasar Sunan Abii Dawiid” by Al-Mundhiri [5: 78]; and “Sharh As-Sunnah” by
Al-Baghawi [8: 104].

(2) “Al-Qabas Sharh Al-Muwatta™ [2: 805].
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because the slave’s property is an accessory matter and it is not considered
in the sale, as if no share in the price is allocated thereto. The Hanafi and
Shdfi'i scholars said; ‘Such a sale is not valid as it involves Riba’ However,
this view is refuted by the above hadith.”®

Al-Baghawi said; “According to Malik, it is valid to sell his (the slave’s)
property along with him, whether such property is unknown or a debt owed
to him, as such property is accessory to the slave himself; it is like taking
agoat with its milk”®

Al-Khattabi said; “Mélik considers the property of a slave something
accessory to the slave himself in the event the buyer puts a condition in the
transaction to this effect, regardless whether such property is cash, an object
of sale or a debt (owed to the slave), or whether such property is more or
less than the price of the slave. The slave’s property is deemed an accessory
item to the slave, the same as milk is accessory to a goat”®

14- The criterion for distinguishing between what is intended in the
contract and what is accessory/consequential thereto is: The originally
intended matter in a contract is that which the two parties usually have
in mind when concluding such transactions. This is expressed by Ibn
Taymiyyah as the ‘major purpose,® ‘greatest purpose’ and ‘main purpose’®
On the other hand, the accessory/consequential matter is what follows
the originally intended matter or is subsequent thereto. Al-Khatib Ash-
Shirbini defined it as “What is not usually intended, even if it can be
intended in itself”®

The word ‘purpose’ here does not mean the intention of the contractor
himself, as the criterion of ‘being accessory’ is objective and not subjective.

(1) Az-Zargani "Ald Al-Muwatta™ [3: 253].

(2) “Sharh As-Sunnah” [8: 105].

(3) “Ma ‘alim As-Sunan” [5: 79].

(4) “Majmi* Fatawa Ibn Taymiyyah” [29: 56]; “Al-Fatawa Al-Kubrd” [4: 35]; and “Al-Qawd ‘id
An-Niiraniyyah” (p. 138).

(5) “Majmi* Al-Fatdwa” [29: 35, 55 and 80]; “Al-Fatdwa Al-Kubra” [4: 23, 35 and 49]; and
“‘Al-Qawa ‘id An-Niirdniyyah Al-Fighiyyah” (pp. 124, 137 and 154).

(6) “Majmit* Al-Fatdwd”[29:34]; “Al-Fatawd Al-Kubrd” [4: 23]; and “Al-Qawd ‘id An-Niraniyyah”
(p. 123).

(7) “Mughni Al-Muhtdj” [2: 28].
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In other words, it is not related to the contractor’s intention and purpose,
as they are part of the hidden matters with respect to which no rulings or
justifications can be derived in order to judge the contracts related thereto.
Rather, by this word we mean the ‘purpose of the contract; i.e. the purpose
targeted by all or the majority of contractors making such a transaction.
This is expressed in “Majallat Al-Ahkdm Al-"Adliyyah™® - in the Chapter
on what is accessory to the sold item - i.e. to “the purpose of purchase”
Such purpose is to be defined and determined according to the prevalent
conventions, commercial dealings, and the expertise of the concerned and
specialized parties.

15- Riba Al-Biy#i" for an accessory item being excusable is consistent and
compliant with the general Fighi maxims which state:

“Things that cannot be excused in original matters can be pardoned
in subsidiary ones”®; “That which is excusable for a matter that is
accessory is not excusable for that which is intentional”®; “That
which is not excusable in independent matters may be excusable
in accessory matters”®; “Things that cannot be pardoned in
independent matters can be pardoned in implied ones™®); “What
can be stipulated for the principal object may be not stipulated
for the subsidiary and implicit objects™®; and “That which is not
excusable in independent contracts may be excusable in implied
contracts”?)

b) Being excusable when called for by a necessity or some paramount
interest

16- This means that Riba Al-Biyi*' may be excusable under the Shari‘ah
when called for by a necessity or some paramount interest.

(1) Article (231) of “Majallat Al-Ahkdm Al-"Adliyyah”.

(2) Article (54) of “Majallat Al-Ahkdm Al-"Adliyyah”; and “Al-Ashbdh Wa An-Nazd'ir” by
As-Sayuti (p. 120).

(3) “Al-Manthur Fi Al-Qawa ‘id” by Az-Zarkashi [3: 376].

(4) “Tarh At-Tathrib” by Al-"Iraqi [6: 122]; and “Kashshdf Al-Qind*” [3: 166].

(5) “Fatawa Ar-Ramli Bi-Hdmish Al-Fatawd Al-Kubrd” by Al-Haytami [2: 115].

(6) “Badd’i* As-Sand’i'” [6: 58].

(7) “Al-Manthir Fi Al-Qawa ‘id” by Az-Zarkashi [3: 378].
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This view is adopted according to the following:

First: The opinion of Ibnul-Qayyim whereby he stated, “Ribd is of two
kinds: apparent and hidden. The apparent one is prohibited due to the great
harm it involves while the hidden one is prohibited as it represents a means
that leads to the apparent one. Hence, the first kind is prohibited as it is the
purpose of the contract itself while the second is prohibited as it is a means.
The apparent one refers to Ribd An-Nasiah (interest on credit transactions/
loans) which used to be widely practiced during Al-Jahiliyyah (pre-Islamic
period). Anexample of this is when a man delays the repayment of a debt
for anincrease, and each time repayment is delayed an additional increase
becomes due, until a debt of one hundred becomes a debt of several
thousands”® The hidden kind involves the two forms of Ribd Al-Biyii":
Riba Al-Fadl and Ribd An-Nasd'.

As for Riba Al-Fadl, Ibnul-Qayyim said:

“Riba Al-Fadl is prohibited as away of eliminating the means
that lead to evils, as mentioned in the hadith narrated by Abt
Sa'id Al-Khudri from the Messenger (Peace be upon him)
who said: ‘Do not sell one dirham for two dirham, as verily, the
thing 1 fear most for you all is the Rimd (Riba).” Accordingly,
the Messenger (Peace be upon him) forbade the people from
practicing Ribd Al-Fadl for fear that they might engage in Ribd
An-Nasiah. To illustrate, when a man sells one dirham for two,
which is not done except for a difference between the two kinds
whether in terms of quality, mintage, weight or anything else, he
would gradually turn from dealing with instant profits earned
in such transactions to delayed profits, which is the essence of
Riba An-Nasiah. This is indeed avery clear means that leads to
such an end. The Lawgiver’s wisdom is manifest in eliminating
such means and in forbidding the contracting parties from
selling one dirham for two, whether in cash or on credit. This
is a reasonable and logical wisdom which eliminates the means
that lead to evil”®

(1) T'lam Al-Muwagqgqi ‘in” [2: 135].
(2) Ibid. [2: 136].
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With respect to Ribd An-Nasd’, Ibnul-Qayyim said:

“Form Ninety: The Lawgiver prohibits the two contracting par-
ties from separating before exchange is made on the spot, and
selling aRiba-related monetary item for another of the same
kind before exchange is made hand to hand, so as not to take
it as an excuse to delay, which is the core of Rib4. In this way,
The Lawgiver protects the two parties from approaching Ribd
by stipulating that the exchange should be on the spot, then
obligating that the two exchanged items must be equal if they
are of the same kind. This is in order to avoid selling one mudd
(a kind of measure) of a high quality article for two mudds of
alesser quality, even if the two amounts are equal (in value), so
as to eliminate the means that leads to Ribd An-Nasd’ (which is
equal in this sense to the Ribd on credit transactions and Ribd
Al-Jahiliyyah), representing the essence of true Ribd”V

Ibnul-Qayyim also said; “Permitting Ribd An-Nasd’ would lead the two
parties to the option: Will you pay it off or delay payment for anincrease?
Hereupon, the Lawgiver showed great care for the interests of both parties
by stipulating that such transactions should be made hand to hand and in
whatever manner they agree on. This would bring about a mutual benefit
and ward off an evil by delaying repayment for an increase... However, the
two parties do not need to sell any of such items for another by practicing
Ribd An-Nasd’, which is a clear means that leads to the evil of Ribd. They are
allowed to practice whatever is called for by necessity, but not to use ameans
that leads to a most likely evil. In other words, they are forbidden from that
which is not called for by necessity and is usually used as ameans to a most
likely evil”®

Second: The opinion mentioned in the general fighi maxims: “What can
be pardoned in the means cannot be pardoned in the objectives™®; “That
which is prohibited as a means may be permitted for some necessity or
paramount interest”®; and “That which is prohibited as away of eliminating

(1) “T'lam Al-Muwagqgqi ‘in” [3: 167].

(2) Ibid. [2: 138 and 139].

(3) “Al-Ashbdh Wa An-Nazd'ir” by As-Saytti (p. 158).
(4) “Zad Al-Ma'ad” [2: 242].
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the means that leads to evils may be permitted for some paramount inter-
est... and whatever is called for by necessity may be permitted”® This opin-
ion is based on the principle stating: “Prohibition for the sake of blocking the
way to the means is less forceful than prohibition for the sake of prohibited
objectives”®

Accordingly, whereas the prohibition of Ribd Al-Biyil' (interest on
sales) is meant to eliminate the means that lead to Ribd An-Nasiah, it is
permitted when it is called for by some necessity or paramount interest.
This is viewed by Ibnul-Qayyim, who said; “That which is prohibited
as a way of eliminating the means that leads to evils may be permitted
when called for by some necessity or paramount interest... Likewise, Ribd
Al- Fadl (an unlawful excess in the exchange of two counter-values) is also
prohibited as a way of eliminating the means that lead to the evil involved
in Riba An-Nasiah, and only the cases of Al-'Ardyd® which are called for
by some necessity are permitted”® Judge ‘Abdul-Wahhab Al-Baghdadi,
commenting on Ribd Al-Biyii', said; “Ribd has been prohibited in order to
safeguard and secure people’s property and interests. This is why only that
which is called for by some necessity is permitted”®

17- The criterion for determining the need/necessity for a contract is: If
it is avoided, a hardship results due a shar ‘i-acknowledged interest being
missed. In this respect, Ibn Taymiyyah said; “The entire Shariah is based
upon the principle stating that if an evil, which therefore entails prohibition,
is contradicted by some paramount need, the prohibited matter becomes
permitted”® He also stated; “That which the person essentially needs to buy
is more forgivable than other things which involve no need; therefore, the

Lawgiver allows it because of the need, though there is reason to prohibit
it

(1) T'lam Al-Muwagqgqi ‘in” [2: 142].

(2) Tbid. [2: 140].

(3) It refers to a palm tree whose owner donates its produce of dates for one year to some
needy people to eat.

(4) “Zad Al-Maad” [4: 78].

(5) “Al-Ishraf *Ald Mas@’il Al-Khildf” by Judge * Abdul-Wahhab [1: 262].

(6) “Majmi* Fatawd Ibn Taymiyyah” [29: 49].

(7) “Al-Mas#il Al-Mardiniyyah” by Ibn Taymiyyah (p. 99); and “Majmil ' Fatawd Ibn Taymiyyah” [29: 488].
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18- The criterion for determining the paramount interest herein is: When
the interest resulting from dealing in Ribd Al-Biyii" is greater than the evil
that may result therefrom. In this regard, Al-Qarafi said; “The Muslim scholars
have unanimously agreed that a weak evil is forgivable with a strong interest”
Moreover, Ibn Taymiyyah said; “The secret of the Shari'ah is: If an action
involves an evil, it is to be forbidden, unless it is contradicted by a strong interest.
An example of this is the permissibility of eating dead animals when forced by
necessity. Also, the sale involving Gharar is forbidden, as it is asimplified way
of consuming other people’s property without right, but it is permitted when it
is a way of avoiding a greater evil. That is, the greater of the two evils should be
driven away by enduring the lesser of them.”®

Al-"1zz Ibn * Abdus-Saldm had previously introduced this exception as
a principle. He said; “A general principle on exceptions of shar i rules: Let it
be known to you that Allah has commanded His Servants to seek to eliminate
the means that lead to evils in the two worlds (this life and the afterlife),
or in any one of them. Each rule tackles a single issue, then He excluded
thereof any matter the avoidance of which diverts an interest greater than the
evil involved in the matter. All this is meant to show mercy, consideration
and kindness to His Servants. All of this is considered allowable, though it
contradicts Qiyds (analogical deduction). This is applicable to the acts of
worship, commutations and any other dispositions”®

19- As a secondary issue to the above, the Maliki Faqihs viewed that
Al- Mubddalah (i.e. exchanging items, and according to their fighi School,
it means selling gold for gold or silver for silver by counting them)® is
permissible, even if there is a slight difference in weight, if such difference
results as a means of showing kindness and favor, and not a means of practic-
ing deceit.®

(1) “Adh-Dhakhirah™ [13: 322].

(2) “Mukhtasar Al-Fatawd Al-Misriyyah” by Ibn Taymiyyah (p. 338).

(3) Al-Qawd ‘id Al-Kubrd” [2: 283].

(4) If it is delivered hand to hand (see “Lubdb Al-Lubab” (p. 137); “Al-Ma ‘tinah” (2: 1025);
and “At-Tafri*” [2: 156], and whether they are coined or in the form of similar bars, or
the like. See “Hdshiyat As-Sdwi "Ald Ash-Sharh As-Saghir” [3: 64].

(5) “'Iqd Al-Jawdhir Ath-Thaminah” [2; 390]; “Minah Al-Jalil” [2: 528]; =
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They also viewed that it is permissible to practice Radd in dirham® if
there is any necessity or interest to do so, while forgiving Ribd Al- Fadl in
the two cases, viewing it as an exception from the applicable principles.

Judge * Abdul-Wahhab Al-Baghdadi said; “Exchanging a deficient dinar
for another of full weight as a means of kindness and favor is permissible,
but delivery should be made hand to hand as the process of making coins
deficient is not permissible. It is permissible when it is a way of favoring
others, but it is not permissible for other reasons.”®

In “Al-Qawd ‘id” by Al-Maqgqari, it is stated, “Rule: The general state of
being excusable as viewed by Malik necessitates an exception from Usill
(fighi Principles) by applying Qiyds (analogical deduction) from what is stat-
ed in shar ‘i texts. Therefore, Mubddalah (exchanging items), Radd in dirham
and delay of the capital in Salam for three days, are allowed as exceptions”®
Also, “Rule: A small amount of Ribd may be deemed permissible by Malik,
whether for showing favor as in Mubddalah, or showing kindness, as in Radd
in dirham, as a means of giving preponderance to an interest over the evil
therein”®

Item (2): General Definition of Ribd

20- In its general sense and according to many prominent Faqihs, Ribd refers
to any increase in money or the term specified for repayment in Ribd on credit

= “Hdshiyat As-Sawi "Ald Ash-Sharh As-Saghir” [3: 63 and 64); “Al-Ma'tinah” [2: 1025];
“Lubab Al-Lubab” (p.141); and “Ash-Sharh Al-Kabir” by Ad-Dardir and “Hdshiyat Ad-
Dusiigi ‘Alayh” [3: 41].

(1) Its form: When a man gives one dirham and takes some change, food or anything else which
is half the value of the dirham, and takes silver for the other half. The general opinion adopted
by the Maliki scholars is that such a transaction is forbidden, as it is not permissible to add to
either of the two types of money another different type, as it causes ignorance of the equality.
Ignorance of equality is deemed the same as Tafadul (increase in one item without the other).
Malik used to view the impermissibility of Radd in dirham,then he lightened his opinion
due to people’s need for it; this is the well-known opinion in the Mdliki School and it is
adopted by Ibnul-Qasim. (See: “Mawdhib Al-Jalil” [4: 319]; “Al-Ma ‘inah” [2: 1027]; “At-Taj
Wa AL-IKED” [4: 318]; “Ash-Sharh As-Saghir” by Ad-Dardir [3: 49]; and “Sharh Al-Yawdgit
Ath-Thaminah” by As-Sijilmasi [2: 497].

(2) “Al-Ma ‘inah” [2: 1025].

(3) Rule (875) of “Al-Qawad ‘id” by Al-Maqgqari, paper No. (81) of the manuscripts at King
Faisal Center in Riyadh.

(4) Rule (868) of “Al-Qawa 'id” by Al-Magqgqari, paper No. (81) of the same above manuscripts.
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transactions/loans and Ribd Al-Biyii", as well as any invalid or illegal sale.
Accordingly:

a)

b)

<)

d)

e)

f)

In “Al-Bahr Ar-R&’iq” by Ibn Nujaym and the commentary thereon
entitled “Minhat Al-Khdliq”, it is stated; “Every forbidden or invalid
sale is Riba”™

In “Tabyin Al-Haqd'iq”, Az-Zayla'1 said; “Invalid conditions are con-
sidered to be kind of Ribd... as Ribd is an increase for nothing in
return. In fact, invalid conditions refer to an increase which is not
required by the contract nor befitting it; thus, the contract involves
an increase for nothing in return, which is the essence of Ribd”®

In “Radd Al-Muhtér” by Ibn * Abidin, it is stated; “It will be tackled
in the Chapter on Ribd that every invalid contract is Riba”® He
means: If such invalidity comes as a result of an invalid condition.

In “Ahkdm Al-Qurin”, Al-Jassas said; “A debt for a debt is one of
the types of Riba.”® He also said; “Salam (payment in advance for
anitem to be delivered later) with respect to animals is one of the
types of Ribd mentioned in the Shari‘ah.”®

In the beginning of the topic of Al-Biyil " (sale contracts) in the book
entitled “Al-Mabstit”, As-Sarakhsi said; “This topic is intended to
clarify the lawful, which refers to legal trading, and the ‘unlawful,
which refers to Riba”® He also said; “Trade is of two kinds: ‘lawful’
which is called trading in the Shari'ah, and ‘unlawful’ which is
called Riba. Each of them is considered as trade”?

In “Al-Fath”, Al-Hafiz Ibn Hajar said; “Any prohibited sale is called
Riba>®

(1) “Al-Bahr Ar-R&’iq” [6: 135 and 137); and “Minhat Al-Khalig” by Ibn * Abidin [6: 136].
(2) “Tabyin Al-Haqd’iq” [4: 131].

(3) “Radd Al-Muhtar” [4: 99].

(4) “Ahkdam Al-Qurin” [1: 466].

(5) Ibid. [1: 465].

(6) “Al-Mabsat” [12: 110].

(7) Ibid. [12: 108].

(8) “Fath Al-Bari” [4: 313].
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)

h)

Interpreting the hadith stating ‘Ribd is of seventy types;¥ Al- Minawi
said; “(This is) Because the decrease made by whoever gives less in
measure or weight is considered a form of Ribd, and thus it has several
types and causes”®

Ibn Hibbén, in his “Sahih”, and Muhammad Ibn Nasr Al-Marwazi,
in his book entitled “As-Sunnah”, related that ‘Abdullih Ibn
Mas'd (may Allah be pleased with him) said; “The conclusion
of two deals in one is considered Ribd.”® Al-Marwazi then said;
“Ibn Mas"ad’s saying is a proof indicating that every invalid sale
is considered Riba.”®

Ibn Rajab Al-Hanbali said; “The Ribd prohibited by Allah includes
all types of commutation that involve consuming other people’s
property without right. Allah, Exalted be He, says; {“... whereas
Allah has permitted trading and forbidden Riba...”} [Al-Bagarah
(The Cow): 275], so trade is considered permissible, while that
which is not considered as trade is aprohibited Ribd, i.e. anincrease
in the permitted-by-Allah trade. Hence, the prohibition of Ribd
covers all types of invalid and prohibited commutations that involve
consuming other people’s property without right, such as Riba Al-
Fadlwith respect to the matters wherein Tafddul® is forbidden and
Ribd An-Nasd’ with respect to the matters wherein delayed payment
in exchange for anincrease is forbidden; the prices of forbidden
objects, such as wine, dead animals, swine and idols; the acceptance

(1) Related by Al-Bayhaqi in “Shu ‘ab Al-Iman” through a fair chain of transmission, then he

said; “It is a gharib (related through a single narrator) hadith with this chain of transmission,
and it is known to be related by ‘Abdullih Ibn Ziy4d from ‘Ikrimah (he means Ibn
‘Ammir)” Al-Bayhaqi also said; “This man, called ‘Abdullih Ibn Ziyad, used to narrate
munkar (denounced) hadiths” See “Az- Zawdjir” by Al-Haytami [1:227]. It is also related
by Al-Bazzar in his “Musnad”, and its chain of transmission consists of narrators known to
relate authentic hadiths, as mentioned in “Majma * Az-Zawd’id” [4: 117]. See “Fayd Al- Qadir”
by Al-Minawi [4: 50].

(2) “Fayd Al-Qadir” [4: 50].

(3) “‘Mawarid Az-Zamidn 114 Zawd'id Ibn Hibban” (p. 272); and “As-Sunnah” by Al-Marwazi [1: 57].
(4) “As-Sunnah” by Al-Marwazi [1: 57].

(5) It refers to an increase in one item without an increase in the other in an exchange

transaction.
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of apresent in return for interceding on another’s behalf; invalid
contracts, such as the sales of Muldmasah,"") Mundbadhah,® Habal
Al-Habalah,® Gharar,® and fruits before they appear to be ripe;
Mukhdbarah®); and Salaf® with respect to the matters wherein it is
forbidden”

There were many views of the Companions of the Messenger indicating
that they considered such as Ribd. They maintained that Qabaldt” is Ribd,
Najsh® is Ribd, concluding two deals in one is Ribd, and the sale of fruits
before they appear to be ripe is Riba.

It is also reported that the Messenger (Peace be upon him) said; ‘Cheating
Maustarsil® is (a kind of) Ribd.” Moreover, it is related: Any loan that produces
aprofit is Riba. Ibn Mas'd related, ‘There are seventy- three kinds of Ribd’,
which is related by Ibn M4jah®? and Al-Hakim® from him as a marfi’
(traceable) hadith?

i) In “Al-‘Aridah”, Judge Ibnul-'Arabi said; “Allah has permitted
trading in general and forbidden Ribd, which involves any invalid
sale which is not permissible due to any aspect of invalidity therein,

(1) Muldmasah refers to the sale by only touching.

(2) Munabadhah means trading items which are not inspected; throwing the item to be
sold to the buyer without him inspecting it.

(3) Habal Al-Habalah refers to the sale of an unborn fetus or an animal's anticipated
offspring.

(4) Gharar refers to a sale involving deceit or uncertainty.

(5) Mukhdbarah is when a man gives a barren land to someone else for him to cultivate it
with his own money, then takes a share of the harvest in exchange.

(6) Salaf refers to a sale of payment in advance.

(7) Qabalat (sing. Qabalah): An example of this is when a man agrees to take palms, trees
and the cultivated plants before they are harvested for a certain amount of the yield
thereof; it is a type of selling fruits before they appear to be ripe and before taking
aknown form.

(8) Najsh means: Artificially inflating prices via auctions, outbidding and the like.

(9) Mustarsil is a person who does not know the actual value of goods and is not good at
bargaining.

(10) “Sunan Ibn Majah” [2: 764].

(11) “Al-Mustadrak” [2: 37].

(12) “Rawd’i* At-Tafsir Al-Jami'® Li-Tafsir Ibn Rajab Al-Hanbali” [1: 197].
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whether with respect to the exchanged items or the contractors.”")
In “Al-Qabas”, he said; “Allah, Exalted be He, says; {“...whereas
Allah has permitted trading and forbidden Riba...”} This Verse

covers every valid as well as invalid form of trade”®

k) Ibn Juzayy Al-Ghirnati said; “Linguistically, the word ‘Ribd’ means
an ‘increase; and it is used in the Shari'ah to refer to forbidden
transactions, mostly related to an increase”®

1) In “Al-Muqaddimat”, Judge Abul-Walid Ibn Rushd reported some
types of Ribd, besides Ribd Al-Fadl and Ribd An-Nasd’, such as
combining a sale contract and a Salaf contract together in one
transaction, concluding two deals in one, selling what you do not
possess, selling involving Muldmasah® or Mundbadhah,® and
the selling of fruits before they ap pear to be ripe.©

21- The argument these Faqihs rely on, with regard to the generalization
of Ribd to include any invalid sale and forbidden commutation, are repre-
sented in the following:

First: The hadith reported by * Rishah in “Sahih Al-Bukhdri™

«When the Verses of Sura Al-Baqarah regarding Ribd were re-
vealed, Allah’s Messenger recited them before the people and then
he prohibited the trade of alcoholic liquors.»”

Commenting on the hadith, At-Tahir Ibn *Ashtr said; “The apparent
meaning is that the prohibition of trading in alcoholic liquors came as
an application of the Verse forbidding Ribd, while the trading in liquors
did not involve any aspect of Ribd known to them at the time; rather, it is
an invalid sale”®

(1) “*Aridat Al-Ahwadhi” [5: 237].

(2) “Al-Qabas *Ala Al-Muwatta™ [2: 786].

(3) “At-Tashil Li- ‘Ulam At-Tanzil” (p. 94).

(4) Mulamasah refers to the sale by only touching.

(5) Mundbadhah means trading items without the buyer inspecting them; throwing the item
to be sold to the buyer without the buyer inspecting it.

(6) “Al-Mugqaddimat Al-Mumahhidat” [2: 12].

(7) “Fath Al-Bdri Fi Sahih Al-Bukhdri”[1: 554 and 8: 302]; and [4: 313 and 417); “Sahith Muslim
Bi-Sharh An-Nawawi” [11: 5]; and “Sahih Muslim Ma'a Ikmdl Al-Mu ‘lim” [5: 253].

(8) “At-Tahrir Wa At-Tanwir” [3: 88].
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The same view had already been adopted by Imam Ibn Rajab, who said;
“When the Verses tackling the prohibition of Ribd were revealed, the Prophet
(Peace be upon him) forbade Ribd and trading in liquors to explain to the
people that all types of forbidden trading were included in the forbidden
Riba>®

Second: The hadith related by Al-Bayhaqi from Anas Ibn Malik who
reported that the Messenger (Peace be upon him) said:
«Cheating Mustarsil is (a kind of) Ribd.»®

Mustarsil is a person who does not know the exact value of goods.
An example of Mustarsil is the person who says to the seller, “Sell it to me at
the market price or according to the price you charge other people”®

Third: The hadith related by An-Nas&'i and Ahmad from Ibn *Abbas
(may Allah be pleased with him), who said:

«Salaf® in Habal Al-Habalah® is Riba.»®

Fourth: The hadith related by At-Tabarani from ‘Abdullah Ibn Aba
Awfa, who reported Allah’s Messenger (Peace be upon him) as having
said:

«Ndjish is an accursed consumer of Riba (usurer).»")

Here, the word ‘Ndjish’ refers to a seller who maliciously agrees with
someone to let him increase the price of the seller’s commodity, not out

(1) “Rawd’i* At-Tafsir Al-Jami' Li-Tafsir Ibn Rajab” [1: 198].

(2) “Sunan Al-Bayhagqi” [5: 349]. As-Saytti mentioned it in “Al-Jdmi" As-Saghir” and stated
that it was also reported from Jabir Ibn * Abdullédh and * Ali Ibn Abdi Talib. The interpreter
of the hadith, Al-Minawi, said; “Al-Hafiz (Ibn Hajar) said; ‘Its chain of transmission is
good.” “Fayd Al-Qadir” [4: 400].

(3) “Al-Qawanin Al-Fighiyyah” (p. 269); “Al-Mughni” [3: 584]; and “Radd Al-Muhtar” [4: 166].

(4) Salaf refers to a sale of payment in advance for an item to be delivered later.

(5) Habal Al-Habalah refers to the sale of an unborn fetus or the animal's anticipated offspring.

(6) “Sunan An-Nasdi” [7: 293]; and “Musnad Ahmad” [1: 240]. See also “Jami' Al-Usiil”
[1: 490] wherein the verifier of the hadith, * Abdul-QAdir Al-Arn&t, said; “Its chain of
transmission is authentic”

(7) “Fayd Al-Qadir” [6: 293]. It is also related by Al-Bukhéri, Ibn Abt Shaybah and Sa'id Ibn
Manstr from Ibn Abi Awf3, as a Mawqif (discontinued) hadith with the wording “Ndjish
is a treacherous consumer of Ribd”. See “Fath Al-Bari” [4: 355 and 356]; and “Al-Musannaf”
by Ibn Abt Shaybah [6: 571].
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of his desire to purchase it, but to deceive others to buy it for a value more
than its actual worth. It also refers to the owner of a commodity who keeps
praising his commodity’s quality or price by lying, so as to lure someone
into buying it.®

Fifth: The hadith related by Abt Daw(id, At-Tabaraniand Ahmad from Abt
Umamah, who reported the Prophet (Peace be upon him) as having said:

«If anyone intercedes for another and the latter presents a gift to
him for it (the intercession), which he (the interceder) accepts, he
(the interceder) has then practiced a grave kind of Ribd.»®

Sixth: The saying related by Abt *Ubayd in “Al-Amwdl” from Ibn *Umar:
«Qabalat is Ribd.»

Abt 'Ubayd said; “This forbidden transaction called ‘Qabdldt’ means:
A man agrees to take palms, trees and the cultivated plants before they are
harvested for a certain amount of the yield thereof; it is a type of selling
fruits before they appear to be ripe and before taking a known form.”®

Seventh: The hadith related by Al-Bazzir from Ibn Mas'td, who
reported the Messenger (Peace be upon him) to have said:

«Riba has seventy types, and Shirk (polytheism) is also like that.»®

The hadith related by At-Tabaréni, in “Al-Awsat”, from Al-Bar?’ Ibn
* Azib, who reported:

«The Messenger (Peace be upon him) said; Ribd has seventy-
two kinds, the least of which is as evil as a man having sexual
relations with his mother, and the worst kind of Ribd is equal to
discrediting a Muslim brother’s honor.»®

(1) “Fayd Al-Qadir” [6: 293]; “Al-Mughni” [4: 160]; “Majmi}* Fatawa Ibn Taymiyyah” [28: 73 and
29: 358]; “Ash-Sharh As-Saghir” by Ad-Dardir [4: 139]; and “Al-Muhadhdhab” [1: 291].

(2) “Mukhtasar Sunan Abil Dawid” by Al-Mundhiri [5: 189]; “Musnad Ahmad” [5: 261]; and
“Mishkdt Al-Masabih” [2: 1109]. Al-Albéni said that its chain of transmission is good.

(3) “Al-Amwal” (pp. 84 and 85); and “Ahkdm Ahl Adh-Dhimmah’ by Ibnul-Qayyim [1: 108 and 109].

(4) “Majma ' Az-Zawd'id” by Al-Haythami [4: 117] from the hadith related by Ibn Mas' tid.
He said; “It is narrated by Al-Bazzér, and its chain of transmission consists of narrators
who used to narrate authentic hadiths?” See: “Fayd Al-Qadir” by Al-Minawi [4: 50].

(5) Related by Al-Haythamt; “Majma " Az-Zawd’id” [4: 117] from Al-Bar4 Ibn "Azib, =
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In addition to the hadith related by Ibn Majah, Al-Hakim and Al-Bay-

haqi from Ibn Mas'id, who reported the Messenger as having said:

«There are seventy-three kinds of Ribd, the least of which is as
evil as a man having sexual relations with his mother.»V)

1)

and he said; “At-Tabaréni related it in ‘Al-Awsaf, including *Amr Ibn Réshid in its
chain of transmission. It is deemed as authentic by Al-'Ijli, whereas the majority of
Imams judged it as weak” See “Kashf Al-Khafd” [1: 508]; and “Fayd Al-Qadir” [4: 51].

“Sunan Ibn Mdjah” [2: 764]; and “Al-Mustadrak” [2: 37]. Al-Hakim said; “It is deemed
Sahih according to the criteria set by the two Sheikhs (Al- Bukhari and Muslim), but
they did not relate it” Al-Héfiz Al-'Iraqi said; “Its chain of transmission is authentic”
“Fayd Al-Qadir” [4: 50]. Al-Haytami mentioned it in “Az-Zawdjir” [1: 227], and said;
“Al-Hakim related it and deemed it Sahih (authentic) according to the criteria set by the
two Sheikhs (Al-Bukhéri and Muslim), and Al-Bayhaqi related it from Al-Hakim, and
he (Al-Bayhaqj) said; ‘Tt has an authentic chain of transmission, whereas the text of the
hadith is Munkar (denounced) with such a chain of transmission. I cannot say except that
it is obscure, as if some of its narrators have been confused.”

N.B.: The description introduced in the above hadiths in the phrase .. the least of
which is as evil as a man having sexual relations with his mother’ is not to be taken
literally, but it is just a simile intended to scold those who consume Ribd, as such
anact should be highly disapproved by those with a sound mind and nature.

The same can be said for the hadith related by Ahmad and At-Tabaréni, who reported the
Prophet (Peace be upon him) as having said; “The sin of consuming a dirham of Riba, by
aperson who knows that it is Riba, is graver than committing thirty-six adulteries” “Musnad
Ahmad” [5:225]; and “Fayd Al-Qadir”[3: 524]. It is denounced with respect to its meaning and
is not to be attributed to the Prophet (Peace be upon him) as a Sahih hadith, as mentioned by
* Abdur-Rahman Ibn Yahy4 Al-Ma'lami in his commentary on “Al-Fawd'id Al-Majmil 'ah” by
Ash-Shawkani (p. 149), and by those who verified the “Musnad Ahmad” in its verified version
[36: 290], Ab Hatim Ar-Rézi in “Al-‘Ilal” [1: 387], and others. Moreover, Ibnul-Jawzi drew
attention to this point by saying, “Let it be known to you that what rebuts the authenticity of
such hadiths is that the gravity of any sin is known by its effect. In this regard, adultery spoils
the lineage and causes inheritance to go to undeserving parties. However, hideous sins (such
as adultery) have effects graver than those of consuming a bite (a small amount of money)
without right, which is a sin that does not go beyond committing a banned act. Hence, there
are no grounds to deem such hadiths as being authentic” Al-Mawdi 'at” [2: 248].

To illustrate, the evils resulting from committing thirty-six adulteries exceed those
resulting from the unlawful consumption of one dirham by means of Ribd. This is
because it is easy and possible to rectify the harm and evil resulting from unlawfully
consuming one dirham by returning the same to its owner and absolving one€’s liability,
while it is not possible to rectify and repair the serious evils and consequences caused
by committing adultery. Additionally, the purpose of the wise Lawgiver behind the
prohibition of adultery is to preserve lineage, while the purpose behind =
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In any case, whether the number of the kinds of Ribd mentioned in these
hadiths is meant to show that it is numerousness or meant to reflect an actual
number, Ribd is undoubtedly used therein according to its general meaning,
which includes all types of invalid and forbidden sales and prohibited gains,
and not its specific meaning, which tackles only Ribd on credit transactions
(Riba An-Nasiah) and Ribd Al-Biyi1® (Riba Al-Fadl and An-Nasd’).

Eighth: From another perspective, Imam Abd ‘Abdulldh Al-Qurtubi
clarified the reason for calling invalid and forbidden sales as ‘Ribd’ in the

= the prohibition of Ribd is to preserve property. In this context, the preservation of
lineage is given precedence over the preservation of property, as viewed by the scholars
of Ustil (Fighi Principles) with respect to the order of the five necessities. In “Al- Thkam”
[4: 380], Al-Amidi said; “The purpose of preserving lineage is given precedence
over the purpose of preserving the mind as well as preserving property.” This view is
affirmed by the statement of Ash- Shams Ar- Ramli, in “Nihdyat Al-Muhtdj” [3: 424], as
he said; “The apparent meaning of the above reports indicates that Ribd is a sin graver
than adultery, stealing, and drinking of intoxicants; however, my father (Ash-Shih4b
Ar-Ramli) adopted a different opinion.” Furthermore, Al- Bujayrimi, in his “Hdshiyah
‘Ald Sharh Al-Khatib” [3: 15], said; “It is well-established that the greatest sins involve
Shirk (polytheism), killing, adultery, stealing, drinking intoxicants, Ribd and extortion
(in the said order).”
My opinion is that even if the chain of transmission of the said hadith is authentic, as stated
by some scholars “Fayd Al-Qadir” [3: 524]; and “Majma" Az-Zawd'id” [4: 117], the hadith
should carry the meaning that the unlawful consumption of a dirham by means of
Riba is graver, in the sight of Allah, than that (sins mentioned in the hadiths above). To
explain, a man might fall into the snares of Satan and commit adultery, and afterwards
feel the gravity of his sin and so sincerely repent to Allah, Who accepts his repen-
tance. On the other hand, Allah will not forgive the consumer of Ribd nor accept his
repentance until he is forgiven by the one from whom he took the dirham with out
right and did not return it to him. The same opinion is related by At-Tabaréni in
“Al- Awsat”, Ibn Abud-Duny4 and Ar-Réfi'i, who reported the Prophet (Peace be
upon him) as having said; “Abstain from backbiting. Verily backbiting is worse than
committing adultery. A person may commit adultery and afterwards repent, and Allah
forgives him. But a person who backbites is not forgiven unless the person whom he had
backbitten forgives him.” “Kashf Al-Khafd” [1: 81]; “Majma" Az-Zawd’id” [8: 91]; and
“Tathir Al-'Ibah” by Ibn Hajar Al-Haytami [p. 54]. Likewise, the same meaning is report-
ed in the hadith related by At-Tabaréni from Al-Bard Ibn * Azib, as a Marft® (traceable)
hadith, in which the Prophet (Peace be upon him) said; “Riba has seventy- two kinds,
the least of which is as evil as aman having sexual relations with his mother, and the
worst kind of Riba is equal to discrediting a Muslim brother’s honor” “Majma* Az-
Zawd’id” [4: 117]; and “Fayd Al-Qadir” [4: 51]. And Allah knows best.
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Shari’ah by saying, “Most of the forbidden sales are actually prohibited due
to the presence of an increase, whether in the principal or in abenefit for
one party, resulting from a delay or the like. There are other sales which
do not involve an increase, such as the sale of fruits before they become
ripe and trade during the call for the Friday Prayer; in such cases, the one
engaged in such transactions may be called a consumer of Ribd, as a form
of simile”®

22- Some Fagqihs and exegetes stated that Ribd refers, according to its
general shar ‘i meaning, to every forbidden financial dealing as well as every
prohibited ill-gotten gains, whatever the means used may be”

Abul-" Abbis Al-Qurtubi, in “Al-Mufhim”, and Abh *Abdulldh Al- Qur-
tubi, in “Al-Jami"”, stated; “Linguistically, Ribd generally means an increase.
This is indicated in the hadith: ‘By Allah, we do not take a bite except that
which beneath it increases! He means the food (concerning which) the
Prophet (Peace be upon him) prayed for it to be blessed. In fact, the Shari'ah
has dealt with such a generalization, thereafter restricting it to some specific
forms:

» Sometimes Ribd is used to refer to ill-gotten gains, as when Allah, the
Almighty, says with respect to the Jews: {... their taking of Ribd, though
they were forbidden from taking it...”} [An-Nis¢’ (Women): 161].
This does not refer to the Ribd forbidden for us under the Shari ah,
but, in fact, it refers to ill-gotten gains. Allah, Exalted be He, also says:
{“(They like to) listen to falsehood, to devour anything forbidden...’}
[Al-M&’idah (The Table): 42]. It refers to the ill-gotten money collected
from bribes and whatever they unlawfully take from the money of Al-
Ummiyyin (the illiterate), as they would say; {“There is no blame on us
to betray and take the properties of the illiterates”} [Al-'Imran (The
Household of ‘Imréan): 75]. Hereupon, Ribd includes every ill-gotten
gain, whatever the means used may be.

» The Ribd usually meant by the Shari'ah involves two types: Nasd’
(interest on credit transactions) and Tafddul® in money and food, as

(1) “Al-Jami" Li-Ahkdm Al-Quran” [3: 348].
(2) It refers to an increase in one item without an increase in the other in an exchange transaction.
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we will explain. These were the types widely practiced by the Arabs,
as they would say to adebtor: ‘Will you pay off your debt or delay
repayment for anincrease?’ The debtor would delay repayment for
aset term in exchange for an increase. All such dealings are forbidden
as per the unanimous agreement of Muslim scholars”®

QYOROVYO

(1) “Al-Jami® Li-Ahkam Al-Qurin” [3: 348]; and “Al-Mufhim Lima Ashkal Min Talkhis
Kitab Muslim” [4: 472] (Abridged).
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Topic Two
Types of Riba
in Fighi Terminology

23- Fagqihs have adopted several names for the types and categories of Ribd
in shar ' terminology. Some of such names are specific or used in one or more
Fighi school, while some others are unanimously used by all Fagihs. After
tracking such names, I have discovered eleven types, which I will introduce in
this topic along with the proper definition thereof, without boring expatiation
or defective summarization.

a) Ribd Hagqiqi

24- Tt is the stipulated increase in exchange for a specified term with re-
spect to a loan or for a time extension for the repayment of a debt after it has
become due. It also refers to the increase in the exchange of a Ribd-related
monetary item for another of the same kind on the spot. Accordingly, ‘Ribd
Hagqiqi® (Real Ribd) includes both Ribd An-Nasiah (interest on credit trans-
actions/loans) and Ribd Al-Fadl (an unlawful excess in the exchange of two
counter-values) in sales.

Waliyyulldh Ad-Dahlawi restricted it to Ribd An-Nastah, while the
followers of the Hanafi School restricted it to Riba Al-Fadl.V

(1) “Minhat Al-Khaliq ‘Ald Al-Bahr Ar-R&’ig” [6: 136]; “Radd Al-Muhtdr” [4: 178];
“Hujjatullah Al-Balighah” [2: 647]; “Al-Muntaqd Min Rawd’i* Fatawad Al-Mandr” by
Muhammad Rashid Rida [1: 285 and 324].
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The corresponding type to ‘Ribd Haqiqi’ in fighi terminology is ‘Ribd
Hukmi® (Implicit Riba).

b) Ribdé Hukmi

25- It is the increase in the term with respect to the exchange of a Riba- re-
lated monetary item for another of the same kind or of a different kind if
they both have the same cause rendering them to be one of the Riba- related
items. This is because instant payment is more advantageous than delayed
payment. In this regard, Ibn *Abidin said; “A term given for either of the
two exchanged items is considered an implicit increase in return for no con-
sideration.” This means that the implicit Ribd is the same as Ribd An-Nasd’
with respect to sale contracts. This is the view adopted by the followers of
the Hanafi School. However, Waliyyullah Ad-Dahlawi contradicted them as
he viewed that it refers to Ribd Al-Fadl.

The corresponding type to ‘Riba Hukmi’ (Implicit Ribd) in fighi terminology
is ‘Ribd Hagqiqi” to “Ribd Hukmi’ in fighi terminology is ‘Ribd Haqiqi’.\"

¢) Riba Halil

26- According to the fighi terminology, Riba Haldl (Lawful Ribd) refers
to ‘a gift for a reward which means that someone voluntarily bestows
something to a person with the purpose of being rewarded with something
better in return.

Itis called “Ribd” as it involves a request of an increase from the grantee.
In this respect, Ibnul-* Arabi said; “The Ribd in a gift given for a reward is
permissible. ‘Umar Ibnul-Khattab said; ‘Whoever gives a gift while seeking
a reward in return will deserve to be considered for it until he obtains that
which satisfies him.’ This type is an exception with regards to the forbidden
matters included in the general prohibition of Ribd.”®

In their explanation of Allah's Words {“And that which you give as a gift
(to others), in order that it may increase (your wealth by expecting to get
a better one in return) from other people’s property, has no increase with
Allah”} [Ar-Ram (The Romans): 39], the majority of exegetes and Fagihs

(1) “Radd Al-Muhtar” [4: 176 and 178]; and “Hujjatulldh Al-Balighah” [2: 647].
(2) “Ahkam Al-Qurén” by Ibnul-" Arabi [1: 244].
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view that there are two types of Ribd: Prohibited Ribd (which has been dis-
cussed in Topic One) and Lawful Ribd, i.e. a gift for a reward.® This point
is tackled in “Al-Jami" Li-Ahkdam Al-Qurén” by Al-Qurtubi: “Concerning
this Verse, ‘Ikrimah said; ‘Ribd is of two types: prohibited and lawful. The
lawful Ribd is the one involving giving a gift while seeking a better one in
return. Commenting on this Verse, Ad-Dahhak said; ‘It is the lawful Ribd
which is given as a gift while seeking a better one in return. In fact, it brings
neither a reward (from Allah) nor a sin’ Similarly, Ibn * Abbas said; ‘With
respect to Allah’s Words {“And that which you give as a gift (to others), in
order that it may increase...”’}, Allah refers to a man giving a gift in order
to get a better one in return. Actually, it has no increase with Allah, and the
giver will neither be rewarded nor blamed for it. This is the meaning con-
cerning which this Verse has been revealed. Ibn * Abbas, Ibn Jubayr, Tawtis
and Mujahid stated, “This Verse has been revealed with respect to the gift
given for a reward.”®

In “Hilyat Al-Fuqahd”, it is mentioned; “Ribd is of two types: lawful
and prohibited. As for the lawful one, it is when someone gives a gift to
another while expecting a reward for it; requesting a better one. Though it
is permissible, it is dispraised.”®

Judge Ibn Rushd (the senior) said:

“The (shar'7) principle for the permissibility of giving a gift
in return for a reward is referred to in Allah’s Words; {“And
that which you give as a gift (to others), in order that it may
increase (your wealth by expecting to get a better one in
return) from other people’s property, has no increase with
Allah.’}. Tt is when someone gives something to another as
agift in order to be rewarded with a better one in return. Allah,
Exalted and Glorified be He, revealed that when someone
gives a gift while seeking to make his wealth increase from the

(1) “Ad-Durr Al-Manthiir” by As-Say(ti [5: 156]; “Ahkdm Al-Qurén” by Al-Kiya Al-Harrési [4: 332];
“Al-Kashshdf” by Az-Zamakhshari [3: 205]; and “Ahkdm Al-Qurin” by Ibnul-" Arabi [3: 1491].

(2) “Al-Jami" Li-Ahkdm Al-Quran” [14: 36].

(3) “Hilyat Al-Fuqahd™ by Ibn Faris (p. 125).
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recipient’s property, this does not bring about an increase with
Allah nor is it an appropriate/sound action in the sight of Allah
in the Sight of Allah. This indicates that the giver will have no
reward except receiving what he actually intended, i.e. making
his wealth increase from the recipient’s property, but he will
receive no reward from Allah. This is permissible; however, the
one giving a gift for the sole sake of being rewarded from the
recipient in return, will neither receive a reward from Allah
nor incur a sin. This is because it is considered a form of trade;
it is a lawful matter but not a desirable or commendable one”®

From the fighi perspective, the gift for a reward is viewed as a type of trade
whose rulings apply thereto, such as the condition of knowing the price and
being void of Ribd Al-Biy#i* (interest on sales). This view is explained in “Al-
Qawanin Al-Fighiyyah” as: “The ruling on the gift for areward is the same as
that on trade: That which is permissible for trade is permissible for the gift
for a reward, and that which is prohibited for trade is prohibited for the gift
for a reward, including Nasiah (interest on credit transactions/loans) and the
like”@ In “Al-Mudawwanah”, Malik said; “The gift given for compensation
is a type of trade and it, as well as its compensation, has the same rulings
pertaining to trade”®

d) Riba Al-"Ajlan
27- This term has two meanings according to the Fagihs:
First: To refer to Ribd Al-Fadl. *Umar Ibnul-Khattdb was reported to
have said; “O people! Do not sell one dirham for two, as this is Ribd Al- "Ajldn.”
As- Sarakhsi said; “By the term ‘Ribd Al- "Ajldn; he means Ribd in monetary

items (on the spot). This indicates that Ribd is of two types: Ribd in mon-
etary items (on the spot) and Ribd An-Nasiah”®

(1) “Al-Mugqaddimat Al-Mumahhidat” [2: 443].

(2) “Al-Qawanin Al-Fighiyyah” by Ibn Juzayy (p. 242).
(3) “Al-Mudawwanah” [4: 333].

(4) “Al-Mabsit” by As-Sarakhsi [14: 11].
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Second: To refer to Qabdlah.™ In “Al-Istikhrdj” by Ibn Rajab, it is reported that
Ibn ‘Umar said; “Qabaldt is Ribd.”® According to Ibn Taymiyyah, it means:
A man agrees to take a plot of land, with its palms and farmers, for a specified
amount of the produce it yields. That is, he does not exert anything, neither
his effort nor his money, as the farmers carry out the whole work and he just
gives the agreed upon produce and takes compensation (from the produce of
the land). It is all about seeking a profit from an exchange of money without
any work or trade; this is true Rib4.”®

In “Al-Amwal”, Abt 'Ubayd reported that Ibn ‘Umar (may Allah be
pleased with him) was told:

«We use Qabdlah for a plot of land and gain from the produce
it yields. (i.e. we take the amount that remains after giving the
owner the agreed upon amount).» He replied; «This is Ribd Al-
‘Ajlan.»®

e) Riba Al-Fadl

28- It is the exchange of a Ribd-related monetary item for another of the
same kind on the spot, along with an increase in either of the two exchanged
items but without any increase in the other, such as exchanging one dinar for
two dinars on the spot, or exchanging one Si" (a type of measure) of wheat
for one and half Sa ‘s of wheat when delivery is made hand to hand. (It is one
of the two types of Ribd Al-Biyii".)®

(1) Qabélah (pl. Qabaldt): An example of this is when a man agrees to take palms, trees and
cultivated plants before they are harvested for a certain amount of the yield thereof; it is
a type of selling fruits before they appear to be ripe and before taking a known form.

(2) “Al-Istikhrdj Li-Ahkdm Al-Khardj” (p. 314); and “Al-Amwdl” by Abt *Ubayd (p. 84).

(3) “Majmii* Fatawd Ibn Taymiyyah” [29: 68 and 69]; and “Al-Qawd ‘id An-Niiraniyyah
Al-Fighiyyah” (pp. 145 and 146).

(4) “Al-Amwal” (pp. 84 and 85).

(5) Some Fagqths of the Shdfi ‘T School view that the Ribd on aloan which stipulates a benefit
for the lender is an implicit type of Ribd Al-Fadl. (“Nihdyat Al-Muhtdj” and “Hdshiyat
Ash-Shabramullisi "Ald Nihdyat Al-Muhtdj” [3: 424]. The same view is adopted in
“Asnd Al-Matalib” by Shaykhul-Islam Zakariyya Al-Anséri at the end of his discussion
on Riba Al-Biyti* [2: 21], as he said; “Al-Mutawalli added the Ribd on a loan which
stipulates a benefit (for the lender), and it can be attributable to Ribd Al-Fadl. The same

A

opinion is adopted by Az-Zarkashi’ =
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The Ribd-related monetary items: They are the ones mentioned in the
following hadith of the Messenger (Peace be upon him):

«Gold is to be paid for by gold, silver by silver, wheat by wheat,
barley by barley, dates by dates, and salt by salt, (only in the form)
like for like and equal for equal, payment being made hand to
hand. If these classes differ, then sell as you wish if payment is
made hand to hand.»

[Related by Muslim]

In addition to the above items, the Ribd-related monetary items include
those items deemed by the majority of Fagihs to have a similar ruling by
applying Qiyds (analogical deduction) thereto. In fact, these Faqgihs view
that the ruling pertaining to the said six items apply to other items as well,
though there is a difference among Fagqihs regarding the specific meaning
behind giving attention to these items in particular.’”

Dr. Muhammad * Abdullah Diraz said; “Calling the excess in such an ex-
change as ‘Ribd’ is only a figurative expression, making it resemble the real
Riba, which is Ribd An-Nastah”@®

f) Riba Al-Quriid

29- Ribd Al-Qurid (Interest on Loans) refers to the increase in the
amount or a benefit stipulated for the lender in return for the term specified
for the repayment of a loan.®

= Commenting on Ribd Al-Biyii ', Ibn Hajar Al-Haytami, in “A¢-Tuhfah”, said; “It is either Ribd
Al-Fadl, wherein one of the two exchanged items is increased, such as Ribd Al-Qard (interest
on loans) in which a certain benefit is stipulated for the lender, in a way that is different
from the method of offering a pledge as a security for a loan” Commenting on the phrase
‘such as Ribd Al-Qard, Ash-Shirwani said; “It is attributed thereto, though it is not included
in this type. This is because the stipulation of a benefit for the lender makes it similar to
selling the loan for agreater one of the same kind; thus, it is implicitly related thereto.” (See:
“Tuhfat Al-Muhtdj” and “Hdshiyat Ash-Shirwani 'Ald Tuhfat Al-Muhtdj” [4: 272]. Their
view is not to be taken for granted as Ribd Al-Qard (Ribd An-Nasiah, Ribd on loans and
Riba Al- Jahiliyyah) is not originally a part of Ribd Al-Biyti'; rather, it is a corresponding type
thereto. A type corresponding to something cannot be considered a part of it.

(1) See: Notes (9 — 12) of the Research.

(2) “Dirasat Islamiyyah” by Dr. Diraz (p. 164).

(3) “Tuhfat Al-Muhtdj” [4: 272]; “Asnd Al-Matalib” [2: 21]; “Hashiyat Al- Qalytbi” [2: 167];
“Mughni Al-Muhtdj” [2: 21]; and “Nihdyat Al- Muhtdj” [3: 424].
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As-Sughdi said; “Riba with respect to loans is of two forms:

I) When alender provides ten dirham as a loan in return for eleven,
twelve or so dirham in repayment; and

II) When a lender gains a benefit for himself through such a loan or
when a benefit reaches him as a result of the loan”®

This term is used in the literature of the Hanafi and Shdfi*i Schools of Figh.

g) Riba Al-Muzdbanah

30- This term was used by some of the Maliki Faqihs, including
Abul- Hasan Al-Mailiki in his commentary on “Ar-Risdlah” in connection
with his classification of Ribd Al-Biyii ' into three categories: Ribd Al-Fadl,
Ribd An-Nasd’, and Ribd Al-Muzdbanah. He said; “Ribd Al-Muzdbanah
refers to the exchange of aknown item for an unknown one, or exchange
of an unknown item for another unknown item of the same kind (i.e. of
the Riba- related monetary items.).”?

Al-MAzari said:

“As for its (i.e. Muzdbanah’s) involvement of Ribd, this is due to
the possibility that one of them (i.e. the two exchanged items)
may be greater than the other. There is no difference between
possibility and certainty thereof with regard to prohibition”®

The principal rule in this respect is that equality is a condition on the
sale thereof, and the suspected excess therein is the same as the ascertained
one, as stated in “Qawd ‘id Al-Madhhab”, and thus it is forbidden because
of such an excess (in either of the two exchanged items).®

As for Muzdbanah which refers to the exchange of an item of unknown
weight, measure or number with an item of a known amount of the same
kind, or with an item of an unknown amount of a different kind with regard to
non-ribd-related monetary items, the Mdliki scholars view the permissibility

(1) “An-Nutaf Fi Al-Fatdwa” by As-Sughdi [1: 484].

(2) “Kifdyat At-Talib Ar-Rabbani Wa Hashiyat Al-"Adawi *Alayh” [2: 128].

(3) Al-Mu ‘lim” [2: 171].

(4) “Ash-Sharh As-Saghir” [3: 49]; “Al-Ma ‘tinah” [2: 967]; and “Ash-Sharh Al-Kabir” [3: 54].
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thereof if either of them (i.e. the two exchanged items) is greater and it is
deem as a non-ribd type."

h) Riba An-Nasd’

31- It refers to the deferment of either of the two exchanged items in the
exchange of a Ribd-related monetary item with another of the same kind
or of a different kind if they both have the same cause rendering them to
be one of the Ribd-related items; that is, being measurable or weighable as
maintained by the Hanafi and Hanbali schools, and being priceable or edible
as viewed by the Shdfi'i and Maliki schools. This is due to the fact that the
instant payment is more advantageous than a delayed payment.®

It is one of the two types of Ribd Al-Biyil'. Some Fagqihs call it Ribd
An- Nasiah as it refers to deferment as in An-Nasd’.

i) Riba An-Nasiah

32- It refers to any stipulated increase on the principal of a loan, as well
as any increase in exchange for an extension of time upon every subsequent
delay in repayment of a debt after it has become due, whether it is related
to a loan, sale on credit, etc.

It is the one called ‘Ribd on debts, ‘Ribd Al-Jahiliyyah’ and ‘Riba Jaliyy’
(apparent Ribd).®
j) Ribd An-Naqd

33- It is the increase in either of the two exchanged items in the trade
of a Ribad-related monetary item for another of the same kind on the spot,
such as exchanging one dirham for two dirham hand to hand.

It is conventionally synonymous with Ribd Al-Fadl, and has been used
only by the Hanafi and Shdfi ‘1 Faqihs, but not others.®

(1) “Ash-Sharh As-Saghir” [3: 90 and 91]; “Ash-Sharh Al-Kabir”; “Hashiyat Ad-Dusiqi 'Ald
Ash-Sharh Al-Kabir” [3: 55); “Al-Ma ‘inah” [2: 964); and “At-Tafri'” [2: 165].

(2) See: Notes (9 to 12) of the Research.

(3) See: Notes (6 and 7) of the Research.

(4) “Al-Mabsiit” by As-Sarakhsi [14: 11]; “Tukmilat Al-Majmil*” by As- Subki =
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k) Ribad Al-Yadd

34- Tt refers to the deferment in the delivery of the two exchanged items
or one of them, without specifying any term at all, in the trade of a Ribd-
related monetary item for another of the same kind or of a different kind if
they both have the same cause rendering them to be one of the Ribd-related
items.

Riba Al-Yadd (With Hand) has been related to the hand as it is the means
of delivery.

This term has been used only by the Shdfi ‘1 Fagihs, but not others, and
its meaning is considered to be close to that of Ribd An-Nasd’. However,
they use a delicate criterion to distinguish between the two: With respect
to Riba Al-Yadd, one of the two parties leaves the place of the contract
before delivery is made and without agreeing to defer the delivery, or even
mentioning it, unlike Ribd An-Nasd’ in which deferment, even for a short
time, is mentioned or stipulated with respect to either of the two exchanged
items.®

All Praises and Thanks are to Allah, the
Lord of the Worlds!

YORYOY®

= [10: 26]; “Al-Hawi” by Al-Méwardi [6: 86]; and “Tafsir Ar- Rdzi” [7: 85 and 86].
(1) “Tuhfat Al-Muhtdj” [4: 273]; “Mughni Al-Muhtdj” [2: 21]; “Takmilat Al-Majmi*” by
As-Subki [10: 69]; “Hdshiyat Al-Qalytibi” [2: 167); and “Asnd Al-Matdlib” [2: 21].
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Conclusion

After the fighi study encompassing the shar ' significance of the term

‘Ribd’

- as derived from Fagqihs® definitions, sayings and views, and their

classifications of the types thereof — as well as the study of the relative
general conditions and exceptional provisions deduced from the principal
and secondary sources of legislation, we have concluded the following:

1-

According to shar'i terminology, the term ‘Ribd, with its relative rulings
and explanations, discussions and classifications, excuses and causes,
principal rulings and exceptions, agreements and disagreements
among scholars, is considered one of the most critical and difficult
issues in Figh (Islamic Jurisprudence). This is a truth that cannot be
denied by any fair scholar or scrutinizing researcher who looks be-
yond superficial ity and delves deeply into the core of the issue.

The term ‘Rib@’, according to shar ‘7 terminology, has two meanings:
a specific and a general one.

Ribd, according to the specific definition (which is the prevalent
conventional definition in Shari ah), includes:

Ribd An-Nasiah, which was widely-practiced during Al-Jéhiliyyah
(pre-Islamic period) and with respect to which the Qur’anic Verses
at the end of Sura Al-Baqarah (The Cow) were revealed.

Riba Al-Biyd', which is prohibited according to the Marfi* (trace-
able) hadith narrated by *Ubadah Ibnus-Samit and others in which
Allah’s Messenger (Peace be upon him) said:

«Gold is to be paid for by gold, silver by silver, wheat by wheat...»
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Ribd An-Nasiah, which is called ‘Ribd on loans’ and ‘Riba Jaliyy’ (ap-
parent Ribd), refers to ‘any stipulated increase added to the principal of
aloan, whether such increase is fixed or changes according to the loan’s
amount and term. It is known today as ‘interest calculated on aloan. It
also involves any increase in exchange for a term upon every subsequent
delay in repayment of a debt after it has become due, whether it is related
to aloan, sale on credit, etc.

This type of Ribd is decisively prohibited and such prohibition is known
by necessity in religion, and it is the one originally intended by prohibition
in this regard.

5-

Riba Al-Biy#' is the type sometimes described as ‘hidden Ribd’ This
type of Ribd was not common among the Arabs during Al-Jahiliyyah
and was not prohibited in Islam until the Day of Khaybar in the seventh
year of the Hijrah (immigration to Medina), when *Ubadah Ibnus-
Samit and others reported Allah’s Messenger (Peace be upon him) as
saying:

«Gold is to be paid for by gold, silver by silver, wheat by wheat,
barley by barley, dates by dates, and salt by salt, (only in the form)

like for like and equal for equal, and payment being made hand

to hand. If these classes differ, then sell as you wish if payment is
made hand to hand.»

[Related by Muslim]

Faqihs have agreed to classify the six classes mentioned in the hadith
into two categories: (I) gold and silver, and (II) wheat, barely, dates
and salt.

» Fagqihs have unanimously agreed that the trading of two congeneric
items (e.g. gold for gold, or dates for dates) must not involve any
increase or deferment.

»> Moreover, they have unanimously agreed that the trading of two
related items, i.e. items falling within the same category (e.g. gold
for silver, or barely for salt) may involve an increase but not any
deferment.
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» Faqihs have unanimously agreed that the exchange of two different

items, i.e. items falling within two different categories (e.g. gold
for barely or for dates) may involve an increase and deferment.

However, Faqihs have differed on the applicability of the rulings per-

taining to the above type of transactions to other categories. They have

adopted two views in this respect. As for those viewing applicability, they
have differed with regard to the general meaning referred to by these six
classes into two opinions:

First: The Hanafi and Hanbali Faqihs opine that the cause of prohibition
with regard to gold and silver is that they are weighable, while wheat, barely,
dates and salt are measurable.

Second: The Shdfi'i and Maliki Faqihs view that the cause of prohibi-
tion with respect to gold and silver is that they are priceable, while wheat,

barely, dates and salt are edible.

7-

8-

According to all scholars, Ribd Al-Biyti' is of two types: Ribd Al- Fadl
(an unlawful excess in the exchange of two counter-values) and
Riba An-Nasd’ (interest on credit transactions/loans). For example,
if someone sells one dirham for two dirham, or one Sd' (a kind of
measure) of dates for two Sd's of dates and delivery is made on
the spot, this is called ‘Ribd Al-Fadl. However, if someone sells one
dinar for ten dirham, or one S4" of dates for one S ' of barely, while
delaying the delivery of either item, this is called ‘Ribd An-Nasd”.
A third example is when someone sells one dinar for one and a half
dinars while delaying the delivery of either items; this is considered

as ‘Ribd Al- Fadl’ and ‘Ribd An-Nasd’”

Some of the prominent Fagihs have indicated that Ribd Al-Biyti'
may be excused in two cases:

i) When it is related to something accessory/consequential in the

contract.

ii) When it is called for by a necessity or some paramount interest.

This is considered as ameans of showing easiness and leniency to
the people, and removing any hardship they might suffer.
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9- The criterion for determining whether something is accessory/conse-
quential to a contract or not is:

“The primary/principal matter is considered to be the one orig-
inally intended in a contract and which the two parties usually
have in mind when concluding such a transaction”

b

This is expressed by some Faqihs as the ‘major purpose, ‘greatest
purpose’ and ‘main purpose’

On the other hand:

“The accessory or consequently intended matter is what fol-
lows the originally intended matter or is subsequent thereto.”

10- The criterion for determining the need/necessity for a contract is:

“If such a matter is avoided, a hardship would result due to
ashar ‘i-acknowledged interest being missed.”

11- The criterion for determining the paramount interest therein is:

“When the interest resulting from dealing in Ribd Al-Biy# " is
greater than any evil that may result therefrom.”

12- In its general sense and according to the majority of Fagqihs, Ribd
refers to any increase in money or the term specified for repayment
in the Ribd on credit transactions/loans and Ribd Al-Biy#i', as well as
any invalid or illegal sale. Some Faqgihs and exegetes state that Ribd
refers to every forbidden financial dealing as well as every prohibited
ill- gotten gain, whatever the means used may be.

13- By referring to the types and categories of Ribd in Fighi terminology,
we find eleven types which have been defined by Fagihs. They are as
follows:

a) Ribad Haqiqi (Real Ribd): 1t is the stipulated increase in exchange
for a specified term with respect to a loan or for atime extension
for the repayment of a debt after it has become due. It also refers
to the increase in the exchange of a Riba-related monetary item for
another of the same kind on the spot.

64



Conclusion

d)

Ribé Hukmi (Implicit Ribd): It is the increase in the term with respect
to the exchange of a Riba-related monetary item for another of the same
kind or of a different kind if they both have the same cause rendering
them to be one of the Riba-related items.

Riba Halal (Lawful Ribd): It refers to ‘a gift for a reward. It is when
someone voluntarily bestows something to a person with the purpose
of being rewarded with something better in return.

Riba Al-"Ajldn: This term is used by Faqihs to refer to the follwoing
two meanings:

First: To refer to Ribd Al-Fadl.

Second: To refer to Qabdlah. It is when a man agrees to take aplot of
land, with its palms and farmers, for a specified amount of the produce it
will yield. It is all about seeking a profit from an exchange of money without
any work or trade.

e)

f)

g

h)

Riba Al-Fadl: 1t is the exchange of a Ribd-related monetary item for
another of the same kind on the spot along with anincrease in either
of the two exchanged items but without an increase in the other, such
as exchanging one dinar for two dinars on the spot, or exchanging one
Sa" (a type of measure) of wheat for two Sd 's of wheat, when delivery is
made hand to hand. (It is one of the two types of Ribd Al-Biyti.)

Riba Al-Qurid (Interest on Loans): It refers to the increase on the
principal (in a loan) stipulated for the lender in exchange for the
term specified for a loan.

Riba Al-Muzdbanah: It refers to the exchange of a Ribd-related mon-
etary item of a known amount for another of an unknown amount, or
the exchange of an unknown item for another unknown item of the
same kind.

Ribd An-Nasd’: It refers to the deferment of either of the two ex-

changed items in the exchange of a Ribd-related monetary item
with another of the same kind or of a different kind if they both
have the same cause rendering them to be one of the Ribd-related

65



Concept of Riba: Significances of Shar ‘i Texts and Classifications by Fagihs

j)

k)

items; that is, being measurable or weighable as maintained by the
Hanafi and Hanbali schools, and being priceable or edible as viewed
by the Shdfi'i and Maliki schools. (It is one of the two types of Ribd
Al-Biyi1'.)

Riba An-Nasiah (interest on credit transactions/loans): It refers
to any stipulated increase on the principal of a loan, as well as any
increase in exchange for aspecified term upon every subsequent
delay in repayment of adebt after it has become due, whether it
is related to a loan, or sale on credit, etc. It is also called ‘Riba Al-
Jahiliyyah’ and ‘Ribé Jaliyy’ (apparent Ribd).

Ribd An-Naqd (in money on the spot): It is the increase in either
of the two exchanged items in the trade of a Ribd-related monetary

item for another of the same kind on the spot, such as exchanging
one dirham for two dirham hand to hand.

Riba Al-Yadd (with hand): It refers to the deferment in the delivery
of the two exchanged items or one of them, without specifying any
term at all, in the trade of a Ribd-related monetary item for another
of the same kind or of a different kind if they both have the same
cause rendering them to be one of the Ribd- related items.

YOYOY®
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Preface
Definition of Muwita'ah

a) Linguistic Definition of Muwdtaah

1- In “Mu'jam Magqdyis Al-Lughah” by Ibn Faris, it is stated that
‘Muwdtaah’ means ‘preparing or facilitating something’® Arab Linguists
say, the word ‘Tawtiuh’ means ‘preparation or smoothing out. Also,
‘Muwidtaah’ or “Tawdtu” means ‘agreement or coincidence’®

In “Al-Qdmils Al-Muhit”, the verb ‘wdtaw’, means ‘agreed on’® Ibn Al-
Athir said; ‘Witaa "Ald (on) Al-Amr (the matter)’ means ‘agreed on the
matter.®

Ibn Faris also said; ‘Muwdtaah’ means ‘agreement on something which
each party prepares or facilitates for the other.®

In the same regard, Abt Hildl Al- * Askari said; “Linguistically, Muwdtaah
means support or help,® which is the same opinion adopted by *Abdur-
Rahméan Al-Hamazani”®

(1) “Mu ‘jam Magqayis Al-Lughah” [6: 120].

(2) “An-Nihdyah” by Ibnul-Athir [5: 201 and 202]; and “Mashdriq Al-Anwdr” by Judge
‘Tyad [2: 285].

(3) “Al-Qamiuis Al-Muhit” (p. 71); “Al-Misbah Al-Munir” [2: 830]; and “Asds Al-Baldghah”
(p. 503).

(4) “An-Nihdyah” [5: 202]; and “Al-Mufraddt” by Ar-Réghib (p. 875).

(5) “Mu ‘jam Magqayis Al-Lughah” [6: 121].

(6) “At-Talkhis” by Abti Hilal Al-" Askari [1: 151].

(7) “Al-Alfaz Al-Kitabiyyah” by Al-Hamazani (p. 142).
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b) Fighi Terminological Definition of Muwdtaah

2- ‘Muwitaah’ or ‘Tawdtu” in Figh terminology has several meanings,
the most important among which are:

i)

iii)

iv)

v)

Explicit or implicit intention of the parties to the contract to use
acertain stratagem to practice forbidden Ribd using a Shari'ah ac-
cepted contractual form.

An agreement between the seller of a commodity and someone else,
called Najsh, in auction sales and the like, to offer a higher price for
the commodity, not with an intention to buy, but simply to elicit
ahigher bid or offer from other potential buyers.

An apparent agreement between both parties to produce asimulated
contract, which is called “Taljiah’.

A disclosed prior agreement between the two parties to perform
a Shari ah-permissible act or deal so as to find a Shari ‘ah-accepted
solution to problematic situations (i.e. an acceptable ‘stratagem’)

An agreement between craftsmen to increase the price of their prod-
ucts above the usual price, or an agreement between merchants to
buy commodities from their owners for a price much lower than the
usual price, or to sell them to consumers for a price much higher than
the usual price.

A consensus of the intentions of the parties to the contract in the
preparatory negotiations that precede the signing of an agreement
(deal) which comprises a group of contracts, successively linked
together according to a set of conditions that govern them as one
unit to achieve one intended goal, to fulfill such an agreement after
its conclusion according to the conditions and terms agreed upon
beforehand.

¢) The Relationship Between the Two Definitions

3- It is obvious that the terminological meaning of the word “Tawdtu” or
‘Muwdtaah’is derived from its linguistic meaning, which implies ‘preparing
or facilitating something) or ‘agreement;, as stated by Ibn Faris, or ‘support’
as stated by Abt Hilal Al-'Askari and Al-Hamazéni. Also, the linguistic
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meaning implies that such acts, i.e. the preparation, agreement or support,
are done in an undisclosed manner or in secret.

d) Practicing Muwdtaah Explicitly and Legally

4- Faqihs stated that Muwdtaah can take place explicitly using unequivocal
words and statements, or implicitly by ways known conventionally or indicated
by custom and practice. In this regard, Ibn Taymiyyah and Ibnul- Qayyim said;
“If one sells a commodity to another while he intends to use the price to buy from
the same person a commodity of the same kind, then there are two possibilities;
first, the two parties had agreed explicitly or implicitly, according to convention,
on the second purchase. Second, they did not agree either explicitly or implicitly
on this type of transaction. In the case of the first possibility, the transaction
will be invalid. This is because the aim of this transaction is not to exchange
the commodity for the price, but rather, to exchange a commodity for an other
commodity of the same kind. Also, in such a transaction, the price is used only
as a stratagemto practice Ribd, which makes it similar to the cursed Muhallil
(the man marrying a triple divorced woman with the intention to divorce her
so as to be lawful for her former husband) in the Tahlil contract. If they did not
agree previously to conclude the deal in this way, but still the buyer knew that
the seller intended to practice a Ribd-based purchase, the transaction will also be
invalid, since the buyer’s knowledge in such a case indicates implicit agreement
(Muwétaah), according to customary practice”®

e) Tawdtu’ or Muwdtaah in the Terminology of Faqihs

5- The scholars of Us#l (Fundamental Axioms of Figh) state that the
relation between Arabic terms and their corresponding meaning can
be one of the following; Tawdtu’ (similarity and agreement), Tashdkuk
(doubt), Takhdluf (antonymy), Ishtirdk (homonymy), Tardduf (synony-
my). Accordingly, Tawdtu’ is the unity or correspondence of both term
and meaning, as in the term ‘human’ referring to human persons; like
Zayd and ‘Amr.?

Al-Qaréfi, accordingly, defined the Arabic term ‘Mutawdti” as a term

(1) “T'lam Al-Muwaqqi ‘in” [3: 243]; and “Baydn Ad-Dalil "Ala Butldn At-Tahlil” (p. 52).
(2) “Fath Ar-Rahman "Ala Luqatat Al-"Ajldn” by Zakariyya Al-Ansari (p. 52).
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indicating a general meaning present in all objects it describes. Then, he
added: “The term Mutawati” (i.e. a person who agrees) is derived from the
term ‘Tawdtu” (i.e. agreement). That is, one says; “Tawdtaa Al-Qawmu *Ald
Al-Amr’ (i.e. the people agreed on a certain matter) to indicate agree ment.
If the objects designated by any term are similar, such a term is called
a Mutawati’™V

In this regard, Al-Ghazali said; ‘Mutawdti” terms are the terms which
designate things that are different in number but similar in meaning, such
as the term ‘man’ which designates individuals like Zayd, ' Amr, Bakr and
Khalid, and the term ‘body’ which is general for entities like the sky, earth
and humans. It is known that any general term which is not specific for one
thing, as stated in the examples above, is used to designate the single entities
that can be described by this general term by means of “Tawdtu” (similarity),
such as the term ‘color’ is used to describe ‘red; ‘black’ and ‘white, since they
all have the common characteristic of being colors; yet, they do not have the
same meaning at all”’®

QYOO

(1) “Sharh Tangih Al-Fusil” (P. 30).
(2) “Al-Mustasfd” [1: 31].
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Topic One
Forms of Muwitaah

here are many forms of Tawdtu’ or Muwdtaah (prior agreement) for
contracts, according to the matter upon which it is exercised. In all,
there are seven forms:

First Form: Muwdtaah on Usurious Stratagems

6- The Arabic equivalent of the English word ‘stratagem’ is ‘Hilah’.
According to Ibn Taymiyyah, the word ‘Hilah’ is derived from ‘Tahawwul’
(conversion), which is a particular type of action exercised by someone to
change something from one state to another. Ibn Taymiyyah added, “So the
word ‘Hilah’ has come to be used as devious ways to reach a certain goal,
which cannot be achieved except through acuteness and alertness. If the
goal is something good, the stratagem (or Hilah) is called a good stratagem
(or Hilah Hasanah), and if it is something bad, the stratagem is called a bad
stratagem (or Hilah Qabihah)” )

7- Accordingly, Fagihshave divided stratagem into twokinds:imper mis sible
and permissible stratagems. Permissible stratagems refer to the stratagems
used as an escape from embarrassing situations and deadlocks, or as a way
to do permissible acts, avoid forbidden acts, give rights to their owners and
fight injustice.

Impermissible stratagems, on the other hand, refer to the stratagems
used to commit illegal acts in the guise of legal ones. According to Ibn

(1) “Bayan Ad-Dalil *Ala Butlan At-Tahlil” by Ibn Taymiyyah (p. 230).
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Qudémah, a form of impermissible stratagem is when someone signs alegal
contract to reach a forbidden purpose or to do something prohibited by Allah,
such as illegally avoiding a duty or shirking the payment of dues...etc.?”

8- The majority of Muslim scholars agree that usurious stratagems are
shar'iimpermissible and invalid. Many of them point out that the condition
for the prohibition and invalidity, or validity of a stratagem, depends if
Tawdtu’ is used to perform the stratagem or not. In other words, Tawdtu’ is
often the way used to perform the stratagem. In this regard, Ibn Taymiyyah
and Ibnul-Qayyim said; “Trickery in usurious (Ribd-based) transactions is
often achieved by explicit (verbal) or implicit (convention-based) Muwdtauh
(prior agreement).”® This opinion can be clarified by these examples:

a) ‘Inah

9- Forbidden ‘Inah refers to a sale whereby one party, for instance,
sells the commodity to the other for one hundred pounds, on a deferred
payment basis, and repurchases it from him for eighty pounds, payable
immediately. Apparently, this transaction consists of two deals, however,
it is, in fact, nothing but a mere stratagem to practice usurious lending,
and the commodity is used for no other purpose but to facilitate the
usurious transaction. In other words, the deal in this case has nothing to
do with the purposes and objectives of the sale, nor does it contain any of
their elements. In this re gard, Ibn Taymiyyah said; “ Inah refers to a deal
whereby a commodity is sold to a person on credit and then bought from
him on cash for a price lower than its credit price. The prior agreement
(Muwdtaah) to conclude the two transactions in this way makes them
invalid since they both were used as a mere stratagem to practice a usurious
loan or transaction.”® Ibnul-Qayyim also said; “According to the Qur’n,
Sunnah, Arabic language, and custom, ‘trade’ refers to real transactions
whereby the exchange of the price for the commodity is the ultimate goal.

(1) “Al-Mughni” [6: 116]; “Ighdathat Al-Lahfan” [1: 339]; “T'ldm Al-Muwagqqi 'in” [3: 252]; and
‘Al-Muwidfaqat” [2: 387 and 4: 201].

(2) ‘T'lam Al-Muwaqqi ‘in” [3: 241]; and “Baydn Ad-Dalil "Ald Butldn At-Tahlil” Ibn Taymiyyah
(p. 284).

(3) “Majmi* Fatawd Ibn Taymiyyah” [29: 30].
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However, transactions where both parties agree on a purely usurious deal,
and conclude a form of sale as a stratagem to give such usurious transactions
(which may include, for instance, lending 100 pounds for 120 pounds)
a Shari'ah-accepted form, have nothing to do with permissible forms of
trade. In fact, such transactions are nothing but usurious deals”® He also
said; “Loan is permitted only when the amount of money lent, i.e. the loan,
is the same as the amount of money paid back, that is, without any interest
or increase. However, if it implies increase or interest, whether directly or
by means of some stratagem, then it is a forbidden loan. By the same token,
the purpose of a sale is to exchange the price for the commodity, but not to
be used as a stratagem to practice excess usury (Ribd Al Fadl) or delayed
usury (Ribd An-Nasd’), where the ultimate aim of the parties is the usurious
transaction, not the exchange of the commodity for the price”®

b) Raja’ Sale

10- In Figh terminology, this is a sale whereby the seller has the intention
of buying back the sold commodity. One of the most famous forms of this
type of sale is when one party, who wants to obtain an interest-bearing
loan, agrees to sell an income-earning asset to the lender. The lender will
thus become entitled to the income of the asset as long as it remains in
his ownership. The buyer then undertakes to return the sold asset to the
seller whenever the seller pays back the price charged for the asset. In this
manner, the lender (formally the ‘buyer’) regains the lent amount along
with payment of the surreptitious interest.®

In this respect, Ash-Shawkéni says, “Rajd’ sale has many forms, some of
which are categorically invalid, namely those intended to set an increase
or interest on the lent amount. An example is when the lender wants to
take an increase on the loan, but he and the borrower try to avoid the
sin resulting from being implicated in an interest-based transaction. In
this case, they agree that the lender buys an asset from the borrower in

(1) “Tghdthat Al-Lahfan” [2: 105].

(2) T'lam Al-Muwagqgqi ‘in” [3: 250].

(3) “Fatawa Siddiq Hasan Khan” (pp. 783 and 784); and “'Ugtid Az-Zabarjad Fi Jid Masd’il
‘Allamat Damad” by Ash-Shawkéni (pp. 225 and 226).
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return for the loan amount, say 100 dirhams, on the basis that the lender
is entitled to the income of the asset against the loan. Thus, the intended
goal of such atransaction is not the sale, but the interest”® Ash-Shawkéni
added, “If the sale transaction is used as a stratagem to charge an interest
on the loan, then it is invalid, because both parties, in such a case, did not
agree to execute the sale according to the conditions set forth by Allah, the
Almighty, but rather they sought a stratagem to do something forbidden by
Allah, Glorified Be He. Therefore, the sale transaction is invalid, and the
lender must give the asset’s income back to the borrower, and take back the
price of the asset, i.e. the loan”®

Ibnul-Qayyim said; “The great corruption in Ribd (usury) cannot be
removed by just changing its name from Ribd to ‘transaction; or by changing
its form to another form, while both parties have agreed to do such Riba- based
transaction before they conclude the contract. In fact, they agreed on a purely
usurious transaction before concluding the contract, and then changed its
name and form to a sale transaction. It is not a sale transaction at all, but
rather a stratagem meant to do something forbidden by Allah, the Almighty,
and His Messenger (Peace be upon him)”® In the book “Majma* Fatdwd
Ibn Taymiyyah’, it is stated that “If this transaction implies that one party, i.e.
the borrower, takes the dirhams, i.e. the loan, while the other party, i.e. the
lend er, benefits from the borrower’s asset during the period of the loan, and
when the borrower pays back the dirhams, the lender returns back the asset,
then such a transaction is undoubtedly prohibited. This is because in this
transaction the income of the asset taken by the lender is an interest, which
changes the whole transaction into a clear form of Ribd (usury). Another
form of this transaction implies that both parties agree that the borrower
sells his asset to the lender for a specific price, and the lender then rents it
to the borrower for a certain period on the basis that the lender will return
the asset back to the borrower once he takes back the price, i.e. the loan. In
this transaction, it is clear that the borrower paid an increase on the loan
represented in the rent he paid to the lender during the period of the loan,

(1) “'Uqird Az-Zabarjad” (p. 225).
(2) Ibid. (p. 227).
(3) “Tghdthat Al-Lahfan” [1: 350].
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which turns the transaction into an interest-based loan. Thus, both forms
of this transaction are forbidden”®

¢) Tawidtu’ on Riba Al-Fadl

11- In his book “Al-Mughni”, Ibn Qudamah said; “If one sells half a bushel
of bad dates for dirhams, and then buys good dates with such dirhams, or
sells a complete dinar (dinar Sahih) for dirhams, and then buys Qurddah
(a small piece of golden and silver)® with such dirhams, the transaction is
valid, as in this form it does not involve any stratagem. This opinion depends

on the hadith narrated by Abt Sa'id Al-Khudri and Abti Hurayrah that:

«Allal’s Messenger employed someone as a governor at Khay-
bar. When the man came to Medina, he brought with him dates
called Janib. The Prophet asked him; Are all the dates of Khaybar
of this kind?’ The man replied; ‘No, we exchange two Sa s (a unit
of measure equal to 2172 gm) of inferior quality dates for one Sd'
of this kind of dates (i.e. Janib), or exchange three S4's for two of
it” On that, the Prophet (Peace be upon him) said; ‘Don’t do so
[as it is a kind of Ribé (a usurious transactions)]. Sell the dates of
inferior quality for money, and then buy Janib with the price,»®

According to this hadith, the Messenger of Allah (Peace be upon him) did
not order the man to buy the good dates from someone else other than the one
to whom he sold the bad dates, which implies that such a transaction is not
prohibited. This is because the person, in such atransaction, sold a commodity,
i.e. bad dates, for a commodity of another species, i.e. dirahms, without any
condition or Muwdtaah (agreement). This makes the transaction valid, as though
he bought the good dates from someone else. However, if the two men previously
agreed to conclude the transaction in such a way, then it would be invalid and
regarded as aforbidden stratagem. This opinion is adopted by Imam Malik”®

(1) “Majmir* Fatawad Ibn Taymiyyah” [29: 333, 334, and 335].

(2) “Al-Mutli*” (p. 241); “Ash-Sharh Al-Kabir "Ald Al-Mughni” [12: 82]; and “Ma ‘anat Uli
An-Nuhd” [4: 206].

(3) Related by Al-Bukhari, Muslim, At-Tirmidhi, An-Nas41, and Mélik (“Sahih Al-Bukhdri” [3: 97];
“Sahih Muslim” [3: 1208; “*Aridat Al-Ahwadhi” [5: 249]; “Al-Muwatta”™ [2: 632]; and “Sunan An-
Nasdi” [7: 244)).

(4) ‘Al-Mughni” [6: 114-116]; and “Ash-Sharh Al-Kabir "Ald Al-Mugni*”[12: 111 and 112].
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Ibnul-Qayyim said; “This opinion is also supported by the Prophet’s
saying, ...but sell the mixed dates (of inferior quality) for money, and then
buy the good dates with that money.”

This means that a second sale contract should be initiated and executed
after finishing the first one. However, if both parties agree, from the begin-
ning, to conclude the two sale contracts, then the second contract cannot
be regarded as a separate contract, but rather as being complementary to
the first one. According to the literal meaning of the hadith, the Prophet
(Peace be upon him) ordered the two contracts to be separate and inde-
pendent from one another, not to be integral to and dependent on each

other”®

Ibnul-Qayyim added, “If one usuriously sells a commodity to another
while he intends to use the price to buy from the same person a commodity
of the same kind (either more or less of it), then there are two possibilities;
first, the two parties agreed explicitly or implicitly, according to custom,
on the second purchase. Second, they did not agree, either explicitly or
implicitly. In the case of the first possibility, the transaction will be invalid.
This is because the aim of this transaction is not to exchange the commodity
for the price, but rather, to exchange a commodity for another commodity
of the same kind. Also, in such a transaction, the price is used only as
astratagem to practice Ribd, which makes it similar to the cursed Muhallil
in the Tahlil contract”®

12- Another example is the opinion of the Hanbali scholars regarding
the transaction in which A buys a dinar from B for, say, 10 dirhams, and
each receives his commodity, i.e. dirhams or dinar, and after that A buys
from B 9 dirhams for the same dinar. In such a case, the transaction is
valid if they did not agree previously to conclude the two transactions in
this way. However, it will be invalid if they agreed on such a matter, since
the transaction will be regarded as a means to practice excess usury (Ribd
Al- Fadl). In the book “Ma ‘éinat Uli An-Nuhd” it is stated that, “Either party
of the exchange transac tion may buy from the other the same currency the

(1) T'lam Al-Muwagqgqi ‘in” [3: 238]; and “Ighdthat Al-Lahfan” [2: 103].
(2) T'lam Al-Muwaqgqi ‘in” [3: 242]; and “Baydn Ad-Dalil” by Ibn Taymiyyah (p. 284).
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latter bought from him if there is no previous agreement between them on
such a transaction. This is because in such a transaction the commodity
is sold for another commodity of a different species, which makes the
transaction valid, as though the other party was different in the second
transaction” In the book “Al-Insdf” by Al-Mirdawi, it is also stated that,
“After both parties have finished exchanging and receiving the currencies,
it is permissible for one party to buy from the other currencies of the
same kind they exchanged in the first transaction, but only if there was
no previous agreement to do so. This is according to the soundest opinion
in the school, which is stated in “Al-Mughni”, “Ash-Sharh”, “Sharh Ibn
Ruzayn”, “Al- Furi}*” and other books”®

Ibn Muflih said; “After both parties have finished exchanging the
currencies, it is permissible for one party to buy from the other currencies
of the same kind they exchanged in the first transaction, but only if there is
no previous agreement to do so.”®

Second Form: Muwidtaah on Usurious Means

13- In the Arabic language, the word ‘Dhari‘ak’ (the means) refers
to the course of action taken to do something, and the statement ‘Sadd
Adh-Dhard’i*” (blocking the means which may lead to an expected evil)
refers to the method adopted to prevent such means from being used.®

In Figh terminology, the statement ‘Sadd Adh-Dhard’i*’ refers to the
prevention of using permissible practices as a means to perform imper-
missible and prohibited acts. In this respect, the Judge *Abdul-Wahhéb
Al- Baghdadi said; Sadd Adh-Dhard’i*’ is to prevent the permissible act in
case there is astrong suspicion that it is used as a means to perform pro-
hibited practices.”®

(1) “Ma ‘tinat Uli An-Nuhd”; and “Sharh Al-Muntahd” [4: 227].

(2) “Al-Insaf” [12: 125].

(3) Al-Furi'” [6: 313].

(4) “Al-Misbah Al-Munir” [1: 247].

(5) “Al-Ma ‘inah” by Judge ' Abdul-Wahhab [2: 996]; “'Igd Al-Jawahir Ath-Thaminah” [2: 441];
Al-Muwdfaqat” [4: 199]; “Irshad Al-fuhil” (p. 246); and “Baydn Ad-Dalil "Ald Butlin
At-Tahlil” (p. 352).
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According to Ibn Taymiyyah, the difference between ‘Hilah’(stratagem) and
‘Sadd Adh-Dhard’i*’ is that ‘Hilah’ is associated with its performer’s intention
to do something legally prohibited, and, accordingly, the performer must be
prevented from fulfilling his corrupt intention. Sadd Adh-Dhard’i*, however,
is associated with the good intention of preventing Dhari'ah (a mean which
may lead to an expected evil) from changing into ‘Hilah’, and, accordingly,
being used as a means for doing what is prohibited”®

14- Accordingly, every ‘Muwditaah’ (agreement) on usurious means
(Dhard’i* Rabawiyyah), whose structure is very suspicious and is frequently
used as a way to practice prohibited acts, should be deemed as a reason
for prohibiting such means (Dhard’i*) which are, in principal, permissible.
This can be explained through the following two examples:

a) Muwdtaah on Giving a Gift or Excess Repayment to the Lender

15- The consensus of the scholars is that any gift or excess in the
repayment of a loan, whether in terms of quantity or quality and whether
it is an asset or benefit, which is stipulated in the loan contract for the
lender is a type of forbidden Ribd.® The same applies if both parties to
the contract agreed on such a gift or excess before concluding the contract,
according to the soundest of the two opinions of scholars concerning this
point.

In this regard, Ibn Taymiyyah said; “The scholars agreed that if the
lender stipulates an excess in the repayment of the loan, the loan will be
forbidden, and the same applies if both parties agree on such an excess,
according to the soundest of the two opinions of scholars regarding this
point”®

However, if the borrower repays the loan with an unsolicited increase,
in quality or quantity, or gives the lender a gift after repaying the loan,
then there is no problem in such a practice. Ibn Qudamah said; “If the

(1) “Tafsir Ayatin Ashkalat” by Ibn Taymiyyah [2: 682].

(2) “Ash-Sharh Al-Kabir "Ala Al-Mugni'” [12: 342]; “Al-Muhgni” [6: 436]; “Az-Zakhirah”
[5:289]; and “Al-Ma ‘iinah” [2: 999].

(3) “Majmi* Fatawd Ibn Taymiyyah” [29: 334].
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borrower repays the loan with an increase in quality or quantity, the loan
transaction is permissible”® Also, it is stated in the book “Al-Mugni'” and
its explanation “Al-Mubdi'” that it is not permissible, in loan transactions,
to stipulate what may possibly procure a benefit for the lender, such as
allowing him to dwell in the borrower’s home, or giving him an increase
on the loan amount. However, if such a benefit or increase is given with out
a previous condition or agreement between the two parties, then it is
per missible, according to the soundest opinion concerning this issue®. In
this regard, the article (753) in “Majallat Al-Ahkam Ash-Shar ‘iyyah "Ald
Madhhab Al-Imdm Ahmad” states, “It is permissible for the borrower to
repay the loan with an increase or decrease in terms of quantity or quality,
but only if there is no condition or previous agreement stipulating this.”

b) Muwataah on Combining a Sale with a Loan

16- It has been narrated that:

«The Prophet (Peace be upon him) prohibited giving a loan
against a sale.»®

Ibnul-Qayyim said; “Combining a loan with a sale transaction is
prohibited because such a transaction can be used as a means for taking
Ribd on the loan, whereby the lender is paid back more than he lent,
and the sale or lease transaction is used as a means to justify such
aRibd-based practice.”” He also said; “The Prophet (Peace be upon
him) forbade combining a loan with a sale. However, it is permissible
to conclude each one independently. The reason is that combining the
two transactions can be used as a means to practice a Ribd transaction
whereby the lender, for example, lends the borrower 1000 pounds, and

(1) “Al-Kafi” [2: 93].

(2) “Al-Mubdi” [4: 209].

(3) At-Tirmidhi said; It is a Hasan (good), Sahih (authentic) hadith. (See: “Al-Muwatta™
[2: 657]; “Mukhtasar Sunan Abti Dawid” by Al-Mundhiri [5: 144]; “Musnad Ahmad”
[2: 178]; “*Aridat Al-Ahwadhi” [5: 241]; “Mirqat Al-Mafatih” [2: 323); “Nayl Al- Awtar”
[5: 179]; and “Al-Fatawd Al-Kubrd” by Ibn Taymiyyah [4: 39]).

(4) “Ighdthat Al-lahfan” [1: 363]; “Al-Muwdfaqat” by Ash-Shitibi [3: 196]; “Majmil* Fatdwa
Ibn Taymiyyah” [29: 62]; “Al-Qawd ‘id An-Niiraniyyah Al-Fighiyah® (p. 142); and “Al-
Fatdwd Al-Kubrd” by Ibn Taymiyyah [4: 39].
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at the same time, sells him a commodity, whose real price is 800 pounds,
for 1000 pounds. By doing so, the borrower would take 1800 pounds
from the lender, and repay the sum as 2000 pounds, which is a pure form
of Riba”® The scholars agree that the same ruling applies to the case of
combining aloan with a Salam sale, aloan and exchange transaction, and
aloan and a lease, since they are all forms of transactions combined with
a loan transaction.®

17- It can be concluded from the Fagqihs’ opinions that the cause of
the prohibition is the presence of a condition or prior agreement when
combining between a loan and another compensation-based transaction,
meaning that if the combination between the two transactions takes place
without any condition or prior agreement, then it is permissible. This is
because in such a case there is no clear evidence that the combination is
used as a means to practice an interest-based loan.®

Third Form: Muwidtaah on Shar'i Solutions to Problem-
atic Situations

18- According to the fighi scholars, stratagems, in the viewpoint of
Shariah, can be divided into two kinds:

First: Corrupt Stratagems which refer to those permissible contractual
arrangements and other practices that may be used to achieve prohibited
goals, such as permitting what the Shari ah has prohibited, shirking duties,
deceiving people and performing other shar'i-banned practices. In this
regard, Ibn Taymiyyah said; “Stratagems are of two kinds. One of them
implies escaping duties and deceiving people by making them regard the
right as wrong, and the wrong as right. This kind of stratagem is one which
is dispraised by the scholars of the Salaf (Predecessors).”® He also said;

(1) “T'lam Al-Muwagqqi ‘in” [3: 153].

(2) “Biddyat Al-Mujtahid” [2: 162]; “Al-Mughni” [6: 334]; “Al-Qabas” by Ibnul-" Arabi [2: 843];
‘Al-Mabstt” [14: 40]; “Fath Al-"Aziz” [6: 80]; “Ar-Rawdah An-Nadiyyah” [2: 104]; and
“Al-Hisbah” (p. 20).

(3) “Al-Hawi” by Al-Mawardi [6: 431]; “Tilbat At-Talabah” by An-nasafi (p. 249);
“Ash-Sharh Al-Kabir "Ala Al-Mugni'” [12: 132]; “Rawdat At-Talibin” [3: 3987];
and “Asnd Al-Matalib” [2: 30].

(4) “Tghdthat Al-Lahfan” [1: 339].
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“All stratagems intended to do something contradicting the Shari ah are
forbidden, as well as the means used to perform such stratagems.®

Second: Shar'i acceptable solutions or strategies, which refers
to the acts performed for the sake of avoiding committing sins, for
achieving apermissible objective, for avoiding prohibited acts, or
for fulfilling a Shari‘ah acceptable interest. In his book “Ighdthat
Al-lahfdn”, Ibnul- Qayyim said; “Stratagems are of two kinds; one is
performed for the sake of doing what Allah, the Almighty, order us
to do, or avoiding what Allah, the Al mighty, ordered us not to do as
well as avoiding committing sins, getting one’s right from a tyrant,
or releasing a wronged person from the hands of a tyrant. All these
stratagems are acceptable and should be done and taught”® In his
answer to a question about stratagems, Ash-Sha'bi said; “There is no
harm in stratagems as long as they are used for permissible acts and
practices, such as those performed to avoid committing sins or to find
a shar ‘i acceptable solution. However, the stratagems used for the sake
of denying a person’s right or deceiving people are impermissible.”®

19- The criterion used to differentiate between the two kinds of stratagems is
based on the objectives and intentions behind the acts and practices performed
by such stratagems. That is, if the final objective intended by the stratagem is
permissible and compatible with the shar ‘7 rulings, then the stratagem itself
is permissible, and by the same token, if the end objective intended by the
stratagem is forbidden or contrary to the shar ‘1 rulings, then the stratagem
is impermissible. In this respect, Ibnul-Qayyim said; “The stratagems
conform to the final objective with regard to permissibility and prohibition.
That is, if the objective is something good, then the stratagem is good, and
vice versa, and if the objective intended by the stratagem belongs to the acts
of obedience to Allah, the Almighty, the stratagem will be classified in the
same category as well, but if it belongs to sins, then the stratagem itself falls
in the same category.”®

(1) “Ighathat Al-Lahfan” [2: 86].
(2) Ibid.[1: 339].
(3) Ibid.[1: 383].
(4) Ibid. [1: 385].
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20- In the light of the above, it can be concluded that the agreement of
two or more parties to use shar'i solutions, i.e. acceptable stratagems, is
permissible in case the means used to achieve such solution and the final
objectives intended by them do not contradict the Shari ah, and in the case
that such solutions do not lead to a certain or probable evil. This is because
the agreement in such a case concerns contracts and practices permissible
in principle and intended to achieve shar'i acceptable goals and certain
or probable interests, which makes it a permissible agreement. In this
regard, Ibnul-Qayyim said; “There is a difference between achieving shar ‘i
acceptable goals by the means always used to achieve them, and achieving
shar‘i-banned goals by the means always used to achieve other goals. In
other words, the difference in the two ways is clear in terms of the means
and the objective. That is, the ways used to reach shar'i acceptable goals are
those in which the means used imply no deception and the goals intended
are Shari'ah-compatible”®

21- One of the most well-known applications of this type in current
Islamic financial transactions is agreement (Muwdtaah) on monetization
(Tawarruq). In this agreement the client agrees with the bank on two
points; first, the client buys a commodity from the bank or from another
seller, through the bank, for a specific deferred price. Second, the client
empowers the bank to sell this commodity on his behalf to a third party,
which has no relation with the bank, for a cash price equal to the market
value of the commodity (i.e. the price of its like) so that the client receives
the cash he needs. The bank is resorted to in such a transaction since
it is more capable of managing such operations than the client, which
protects the client from any great loss he may incur, whether in the local
or international markets.

22- As for the permissibility of Muwdtaah (prior agreement) on Tawar-
rug, it can be judged depending on two points; First, the fighi ruling on
Tawarrugq. Second, the fighi ruling on Muwdtaah on Tawarrugq.

a) In fighi terminology, Tawarrugq refers to a transaction whereby one
buys a commodity on a deferred payment basis, and then sells it

(1) “Ighathat Al-Lahfan” [2: 86].
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for cash to someone other than the first seller to obtain cash. This
transaction is permissible, according to the majority of scholars.)

This kind of transaction is called Tawarruq only by the Hanbali
scholars, since Imam Ash-Shéfi'icalled it Zarnaqah, and Al-Azhari called
it permissible ‘Inah in his book “Az-Zahir”, where he said; “Zarnaqah
is atransaction whereby one buys a commodity on credit for a specific
price, and then sells it to someone else other than the first seller for cash,
which is permissible according to the majority of scholars.”

It is narrated concerning " Aishah (may Allah be pleased with her) that
though she used to take her 'Atd’ (allocation), which was 10000 dirahms,
from Mu'awiyah, she used to deal with Zarnaqah, which is the permissible
form of ‘Inah.®

In their 15® session in holy Mecca on 11/7/1419 A.H., corresponding
to 31/10/1998 A.D., The Islamic Figh Academy permitted Tawarruq
transactions. Their resolution No. 5 states:

First: Tawarruq refers to the process of purchasing a commodity for
adeferred price, and selling it to a party other than the first seller for a cash
price for the sake of obtaining cash (Wariq).

Second: Tawarrugq is a shar ‘i-permissible transaction, an opinion adopted
by the majority of scholars. This is because the original ruling on sales is
permissibility, depending on Allah’s Saying:

{“...whereas Allah has permitted trading and forbidden
Riba (usury)”}
[Al-Baqarah (The Cow): 275]

However, this sale does not imply Ribd (usury), whether explicitly, i.e. in
its obvious form, or implicitly, i.e. intended by the parties to the sale. Also,

(1) “Kashshaf Al-Qind*” [3: 175]; “Al-Furii*” [6: 316]; “Al-Mughni” [6: 263]; “Al-Qawdnin
Al-Fighiyyah” (p. 277); and “Sharh Muntahd Al-Irdddt” [2: 158]. Article no (234) of
“Majallat Al-Ahkam Ash-Shar'iyyah Al-Hanbaliyyah® states, “Tawarruq transaction,
whereby one buys a commodity on credit for a higher price and sells it for cash for a lower
price to obtain cash, is permissible””

(2) “Az-Zahir” (p. 216).
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there is a need for such a kind of sale, for people who want to repay their
debt, for example, or to marry...etc.

Third: A condition for this sale to be permissible is that the buyer does
not sell the commodity for a lower price to the first seller, whether directly
or indirectly, otherwise the sale will change into a prohibited ‘Inah sale due
to the utilization of a usurious stratagem, which, thus, makes the contract
prohibited.

b) As for Muwdtaah on Tawarrug, it is permissible provided that the
commodity is sold to a third party that has no relation to the first
seller, and that the transaction does not cause the commodity to
return back to the first seller for a cash price lower than its credit
price due to any stratagems or means.

The cause of permissibility of such a transaction, i.e. Tawarruq, depends
on the argument that Tawdtd’ or Muwdtaah in such a case is a prior
agreement to buy a commodity on a deferred payment basis from a seller,
and then authorize the seller, or another person, to sell such a commod ity
to athird party that has no relation to the first seller. Concluded in such
away, the whole transaction is shar'i permissible. It is also important
to point out that each contract that constitutes the entire transaction
is permissible, whether concluded separately or in combination with
other contracts. This is because neither one of the contracts contradicts
Shariah, or is used as ameans or astratagem to do something banned by
the Shari‘ah. Moreover, all con tracts com bined in the transaction help to
achieve a probable in terest for the Mutawariq (monetization beneficiary)
who needs liquidity. Accordingly, it can be concluded that Tawdtu’ on
Tawarruq is permissible.

However, if the third party is an agent for the first seller in the purchase
or buys (the third party) the commodity for himself by means of an ex plicit
or implicit prior agreement (Muwdtaah), the transaction will be invalid
and impermissible.’ This is because the transaction is such a case will be
regarded as 'Inah, even if it is concluded in the form of Tawarrug, which

(1) “Al-Mughni” [6: 263]; “Al-Furdi*” [6: 315]; and “'Iqd Al-Jawdhir Ath-Thaminah” [2: 450].
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makes it impermissible according to the fighi principle stating that the
crucial factor in contracts is the objectives they are concluded for, not
the form in which they are concluded. In this respect, Ibnul-Qayyim said;
“The crucial factors in contracts are their real objectives, not the superficial
meaning of their words, and the real objectives of contracts are the cause
of their permissibility or impermissibility, since Allah, Glorified Be He,
does not regard the outer forms of contracts or the statements used in their
formation, but rather, He regards the real intentions and objectives behind
concluding such contracts”®

It is well known that ‘Inah is nothing but a banned usurious stratagem, as
mentioned in Note (9) above. This is because the sale in such a transaction,
i.e. 'Inah, is a stratagem through which the commodity sold returns back to
the first seller. Ibnul-Qayyim in this regard said; “If the contract is concluded
only to be cancelled later on, then the contract itself is not the final objective
of the transaction and, accordingly, it becomes of no importance”® This is
unlike Tawarrugq transactions whereby the sale contract is concluded to be
fulfilled and, accordingly, the relationship between the first seller and the
commodity ends completely, which is the ultimate end of sale transactions
as stated in the Shari‘ah.

Fourth Form: Muwataah on Taljiah Sale

23- In Arabic, the word ‘Taljiah’ is derived from the word Tlja”, which
means compulsion or coercion. Accordingly, the word ‘Taljiuh’ means to
force or compel someone to do something whose hidden intention differs
from its declared intention.”’ From this linguistic meaning of the word
“Taljial’, the fighi terminological meaning of the statement “Taljiah sal€’ is
derived. To illustrate, Taljiah sale, in fighi terminology, means to conclude
a contract that is not really intended, i.e. a simulated or unreal contract,
as stated in article no (179) of “Majallat Al-Ahkdm Ash-Shar ‘iyyah *Ald

(1) T'lam Al-Muwagqgqi ‘in” [3: 107].

(2) Tbid. [3: 245].

(3) “Tbid. [3: 240].

(4) “Al-Mughrib” [2: 242]; “At-Tawqif” by Al-Minawi (p. 154); and “At-Ta ‘rifat
Al-Fighiyyah” (p. 213).
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Madhhab Al-Imam Ahmad”. In this regard, Faqihs regard Taljiah sale as
atransaction whereby both parties agree in advance to conclude a contract
which they, in fact, do not intend. In other words, they conclude a simulated
contract. Such a contract is concluded for many reasons, most important of
which is to avoid or resist unjust practices exercised against one or both of
them. So, it can be said that both parties to the contract agree secretly that
it is not a real contact. In this respect, Ibn Taymiyyah said; “Taljiah sale is
an agreement whereby both parties agree in advance to conclude a fake
contract in cases such as when someone wants to protect his own property
from being illegally seized. In such a case, the owner of the property may
agree with someone else to sell him his property through a fake contract
to protect it from being taken illegally by an unjust person. This is why
such akind of sale is called Taljiah sale, since one or both of the parties are
forced to conclude such a simulated contract. Later, the Taljiah contract
came to refer to any kind of fake or simulated contract, regardless of its
real intention”® In the same respect, the author of the book ‘Ad-Durr
Al- Mukhtar” said; “Taljiah sale is an agreement whereby both parties
conclude a contract they do not intend, i.e. a simulated contract, for
the purpose of avoiding the danger of an enemy. That is, it is not a real
contract”®

24- Fighi ruling on Taljiah sale: In the book “I'lam Al-Muwaqqi ‘in’, it
is stated; “The third form of Taljiah sale is when both parties agree in the
contract to exchange a commodity for a certain price through anominal,
not real, sale, with the purpose of protecting such commodity from being
taken illegally by an unjust person. This form of contract is invalid, even
if both parties do not state in the contract that it is a fake sale. Judge
‘Iyad said; “This opinion is concluded through a Qiyds (analogical
deduction) applied to Imam Ahmad’s and Imam MaliK’s opinions, and it
is the opinion adopted by both Ab# Yasuf and Muhammad Ibnul-Hasan
Ash-Shaybani” Imam Aba Hanifah and Imam Ash-Shafi'i said; “The
contract cannot be regarded as a Taljiah contract unless both parties
stipulate this therein. The scholars invalidating such a contract argue

(1) “Bayan Ad-Dalil *Ala Butlan At-Tahlil” (p. 143).
(2) “Ad-Durr Al-Mukhtir Ma'a Radd Al-Muhtdr” [4: 244].
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that the two parties do not really intend to conclude the contract, and
intention is a prerequisite for the validity of the contract. On the other
hand, the opinion of the scholars validating this contract depends on the
idea that the condition stating that the contract is a fake one precedes the
contract, while the contract is only affected by the conditions enshrined
in it.? In this concern, the article no. (235) of “Majallat Al-Ahkam Ash-
Shar‘iyyah 'Ald Madhhab Al-Imdm Ahmad” states, “Taljiah sale is an
invalid contract; that is, if the seller confesses that he is selling due to fear
or to protect his property, the sale contract will be invalid”®

Fifth Form: Muwdtaah on Najsh

25- In Arabic, the word ‘Najsh’ implies elicitation and extraction, and
this is why the hunter is called ‘Ndjish’, since he ferrets out his prey from its
hideout.®

Ibn ‘Umar narreted:

«Allah’s Prophet (Peace be upon him) forbade Najsh (outbid-
ding) .»®

Najsh in sale is to bid a high price for the commodity, not wit an inten-
tion to buy, but simply as a ploy to procure a high price that other potential
buyers may start their offers from.® Ash-Shafi'isaid; “Najsh is to bid ahigh
price for the commodity, not with an intention to buy but to deceive the
one who really wants to buy the commodity into offering a high price for
it”© Ibn Rajab said; “Najash is to bid a high price for a commodity without

(1) T'lam Al-Muwagqgqi ‘in” [3: 104].

(2) “Al-Mughni” by Ibn Qudamah [6: 308].

(3) “Tahdhib Al-Asmd’ Wa Al-Lughat” [2: 161]; “Al-Mutli*” (p. 235); “Mu ‘jam Magqdyis Al-
Lughah”[5: 394]; “Fath Al-Bari” [4: 355]; “An-Nawawi "Ald Muslim” [10: 159]; “Al-Mufhim”
by Al-Qurtubi [4: 367]; and “Ikhtilaf Al-'Irdqiyyin” by Ash-Shafi'i [3:80]. Ibn Tyammyah
said; “The origin of the word “Najsh” is “Khatl”, which means deception, and this is why
the hunter is called “Ndjsih” since he deceives the prey to be able to catch it”

(4) “Al-Bukhdri Ma'a Al-Fath” [4: 355]; “Muslim Bi-Sharh An-Nawawi” [10: 159]; “Sunan
An-Nasd’i” [7: 227]; “Sunan Ibn Mdjah” [2: 734]; ‘Al-Muwatta™ [2: 684]; and “Musnad
Ahmad” [2:7, 63, 108, 156, and 319].

(5) “Tarh At-Tathrib” by Al-"Iraqi [6: 61].

(6) “Ikhtilaf Al-"Iraqiyyin” by Ash-Shafi'i [3: 80]; and “Fath Al-Bdari” [4: 355].
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any intention to buy, but just to benefit the seller or cause a loss to the buyer
by increasing the price of the commodity”®

26- Najsh is prohibited by the majority of scholars. In this respect,
Ash-Shafi'i said; “Najsh is a kind of deception, and contradicts the
shar'i principles.”®

The fighi scholars state that Najsh may be practiced by someone without
the knowledge of the seller, and consequently, the guilt is confined to only
him. But Najsh may be used by the seller himself, while the buyer does not
know that this person is the owner of the goods, and thereupon the guilt is
on the seller. In other cases, the seller may agree with the ‘Ndjish’ (the one
who practices Najsh) to practice Najsh in the sale, and in this case they both
bear the guilt.®)

27-'Thereupon, if Najsh is practiced in the sale through a prior agreement
(Muwidtauah) with the seller, and the buyer is deceived into buying the
commodity but then discovers the stratagem, the sale can be judged in
terms of validity and enforceability depending on three figh? opinions:

First: According to the soundest opinion in the Hanafi and Shdfi'i
Schools, and according to a report on Imam Ahmad, the sale is valid and
binding, and the buyer has no option to cancel it. This is because deception
is the result of the buyer’s negligence, since he did not consider the sale
carefully, nor did he consult experienced people, and chose to increase the
price willingly.®

Second: According to Zahiri scholars, some Hadith scholars, and another
report on Ahmad, the sale is invalid and must be canceled, according to

(1) “Jami* Al-"Ultm Wa Al-Hikam” [2: 263]; see the definition of Najsh in the book ‘“Al- Muy-
watta™ [2: 684]; “Al-Mu 'lim” by Al-Mézari [2: 92]; “Al-Qabas” by Ibnul-" Arabi [2: 851];
“Al-Bahr Ar-Rd’iq” [6: 107]; “Tuhfat Al-Muhtdj” [4: 315]; “Al-Muhalld” [8: 448]; “Al-Hawi”
by Al-Méwardi [6: 421]; and “Al-Mughni” by Ibn Qudamah [6: 304].

(2) “TIkhtilaf Al-"Iraqiyyin” [3: 80]; and “Mukhtasar Al-Muzani Ma'a Al-Hawi” [6: 240].

(3) “Tarh At-Tathrib” [6: 62]; “Fath Al-Bari” [4: 355]; and “Al-Istidhkar” [5: 541].

(4) “Jami* Al-"Ulim Wa Al-Hikam” [2: 264]; “Al-Mughni” [6: 305]; “An-Nawawi ‘Ald
Muslim” [10: 159]; “Fath Al-Bari” [4: 355]; “Al-Baydn” by Al-"Umrani [5: 347];
‘Al-Hawi” by Al-Mawardi [6: 421]; “Al-Bahr Ar-R&’iq” [6: 107]; “Asnd Al-Matalib”
[2: 40]; “Al-Istidhkdr” [5: 541]; and “Ikhtilaf Al-‘Irdqiyyin” [3: 80].
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the shar'i principle stating that the prohibition of an act implies that, if it
occurs, it is void.®

Third: According to the widely-circulating opinion in the Hanbali and
Maliki Schools, and according to an opinion attributed to Ibn Hazm and
Shdfi i scholars, and validated by Al-Ghazali, one of their Imams, the buyer
has the option to cancel or complete the sale, because this is a form of
deception carried out by the seller, making the sale similar to “Tasriyah, i.e.
binding the animal’s teats so that the milk accumulates in its udder with
the aim of deceiving the buyer.®? Al-Ghazali said; “If Najsh is practiced
without prior agreement (Muwdtaah) with the seller, the guilt is on the one
who practiced it, and the sale will be valid. However, the scholars disagree
concerning the buyer’s option to cancel the sale in case Najsh is preceded
by a prior agreement with the seller. The buyer should be given the option
(to cancel or complete the sale), because such a sale is based on a kind
of deception similar to that practiced in ‘Musrrah’ (binding the animal’s
teats so that the milk accumulates in its udder) and the interception of the
caravan (of goods) en route (to buy the goods for other than the market
price)”® At the same time, it should be pointed out that the Hanbali scholars
stated that in order for the buyer to be entitled to the option to cancel the
contract, the sale must have been concluded under a form of extraordinary
deception. Also, Ibn Hazm stated that the buyer would not be entitled to
the right of option unless he buys the commodity for a price higher than its
market value (the price of the like). In this respect, Ibn Rajab said; “In this
case, the buyer has the option either to cancel the sale, or to go ahead with
it and be given back the additional amount he paid over the commodity
price, which is the opinion stated by scholars of our persuasion.”®

(1) “Al-Muhalld” [8: 449]; “Al-Mufhim” [4: 367]; “Biddyat Al-Mujtahid” [2: 167]; “Jami'
Al-"Ulim Wa Al-Hikam” [2: 263]; “Al-Istidhkdr” [5: 542]; “Al-Mughni” [6: 305]; “Tarh
At-Tathrib” [6: 62]; and “Fath Al-Bdri” [4: 355].

(2) Al-Mu'lim” by Al-Mézari [2: 92]; “Al-Muhdhdhab” [1: 298]; “Al-Hawi” [6: 421];
Al-Bayan” by Al-'Umréni [5: 346]; “Al-Mughni” [6: 305]; “Sharh Muntaha Al-Iradat”
[2: 173]; “Al- Muhalld” [8: 448]; “Mughni Al-Muhtdj” [2: 37]; “Tuhfat Al-Muhtdj”
[4: 315]; “Al-Kafi” by Ibn * Abdul-Barr (p. 365); “Tarh At-Tathrib” [6: 62]; “Fath Al-Bari”
[4: 356]; and “Kashshdf Al-Qind"” [3: 200].

(3) “Thy@ ‘Ulm Ad-Din” [2: 71].

(4) “Jami* Al-"Ulim Wa Al-Hikam” [2: 264].
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Sixth Form: Muwdtaah on Monopoly

28- Ibn Taymiyyah and Ibnul-Qayyim, stated that if the members of
acertain craft unjustly agree to increase the price of their vital product or
service, this will be regarded as an act of injustice and corruption in the
land, which necessitates government intervention to impose a set price for
such a product or service, and force the craftsmen to provide their services
for prices equal to the prices of similar products and services. This should
be done so that people find no difficulty, in terms of the price, in obtaining
such necessary products and services.

By the same token, if a certain group of merchants trading in basic com-
modities agree to buy such commodities from their providers for alower
price, or to sell them for a higher price, the government should intervene by
setting fixed prices for their products and compelling them to buy and sell
according to the just value. This is because conceding to their plan can be re-
garded as aiding them in committing unjust practices."” Allah, the Almighty;,
says:

{“Help you one another in Al-Birr and At-Taqwa (virtue,
righteousness and piety); but do not help one another in sin
and transgression. And fear Allah. Verily, Allah is Severe in
punishment.”}

[Al-M&idah (The Table): 2]

In this regard, it may be useful to cite this quotation from the Fatdwd
(legal opinions) of Ibn Taymiyyah: “This is why some scholars, including
Abt Hanifah and his pupils, prohibited those working for a wage in the
property division from working in a syndicate, so that they may not
increase the wage of their necessary service. Accordingly, the sellers are
also prohibited from agreeing on selling their commodities for prices they
determine among themselves, and the buyers are prohibited from agreeing
among themselves to buy commodities with the intention of lowering their
prices. Also, if the sellers or the buyers of a commodity agree on selling or

(1) “At-Turuq Al-Hukmiyyah” by Ibnul-Qayyim (p. 208); and “Al-Hisbah” by Ibn Taymiyyah
(p. 26).
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buying it for a price that is higher or lower than its normal price, this will
be more detrimental and inequitable than other prohibited activities, such
as intercepting the caravans en route (with the intention of buying goods
before the seller knows the market price), or the practice of a townsman
selling on behalf of the desert man (which is prohibited by the Prophet,
peace be upon him), or Najsh. This is because by doing so they agree to
do wrong and force people to sell their commodities for prices lower than
they should be or to buy other commodities for prices higher than they
should be. In fact, sale and purchase transactions are very important for
the people, and thus, the commodities which most people trade in should
be sold at their regular value”®

Seventh Form: Muwidtaah in Modern Transactions

29- The combined contraction is one of the new financial transactions
which has been invented these days. It refers to contractual arrangements
which comprise a number of contracts and undertakings that the parties
agree beforehand to carry out in a specific manner and according to an agreed
number of successive stages. Such arrangements aim to achieve a given
purpose or interest for the parties to the contract. According to financial
and banking practices, the agreement preceding the signing of the combined
contracts is to be regarded and is binding on both parties. This is because it
is based on a collection of connected contracts intended to achieve specific
purposes according to a set of conditions that manage such contracts as one
indivisible unit. This can be clarified by the following examples:

a) Murdbahah to a Purchase Order

30- This process is usually practiced in Islamic banks according to the
following regulations:

i) The client requests the bank to buy a certain commodity, and it
buys it for him on a deferred payment basis for a specified period
on a Murdbahah basis, which includes the total cost of the com-
modity plus the profit margin agreed upon. The bank then agrees

(1) “Majmi* Fatawd Ibn Taymiyyah” [28: 78].
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to undertake to buy the commodity for the agreed upon price and
then sell it to the client, and the client agrees to undertake to buy
the commodity from the bank on Murdbahah basis for the agreed
upon deferred price.

ii) Thebank, then, actually buys the required commodity, and sells it the
client on Murdbahah basis and according to the prior agreement.

This process represents an integrated system and a single transaction with
connected stages, which both parties agreed upon in advance before they
concluded and executed the contracts and undertakings therein, in order to
achieve a specific financial goal. Thus, if any of these stages is not performed
properly, the ultimate goal of such a transaction cannot be achieved as
required, which is detrimental for either, or both, parties to the transaction.®

b) Ijarah Muntahiyah Bit-Tamlik

31- This transaction is carried out by Islamic banks mostly on the basis
of an agreement between the bank and the client as follows:

i) Thebankleases the asset to the client at a specific rent and for a spe-
cific period through a contract upon which all the shar'i rulings
pertaining to the Jjgrah (lease) of assets are applied.

ii) The bank promises the client to transfer the title of this asset to him at
the end of the Jjdrah contract and after the client pays all the installments
due to the bank. After such requirements are fulfilled the bank transfers
the ownership of the asset to the client through aseparate contract.
Another form is that the bank transfers the ownership of the asset by
means of a separate deferred (Muddf) contract which takes effect after
the end of the Jjdrah contract, and which is conditional on the payment
of all Jjdrah in stallments.

32- Since the purpose of Ijarah Muntahiyah Bit-Tamlik (the lease- into
-ownership transaction) is to finance the client (who is the lessee in the

(1) See resolutions No. [40 and 41 (2:5) (3:5)] issued by The Islamic Figh Academy in Jeddah
(Subordinate to the Organization of Islamic Conferences) in its 5% Session concluded in
Kuwait from 1 to 6/5 1409 A.H., corresponding to 10 to 15/12/1988 A.D., regarding the
fulfillment of promises and Murdbahah to a purchase order.
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first contract and the donee in the second) using a shar ‘i acceptable way that
implies the combination of ljdrah and Hibah (gift) contracts in one indivisible
transaction, as stated above. The agreement that precedes the transaction has
the same validity and binding nature of the proper conditions within the
transaction itself. This is because such a prior agreement specifies the initial
goal intended by the parties through this combined transaction, and which
cannot be achieved if one of the conditions agreed upon therein is violated.®”

¢) Diminishing Mushdrakah

33- This is a process whereby two parties agree to enter into partnership
in aproject or an asset they buy, provided that the equity share of one
partner (the financing bank) is transferred gradually through separate sale
contracts to the other partner (the client). In fact, such a transaction is
afinancial scheme based on a partnership between the bank and a client
to buy anincome-earning asset, where the bank sells its share to the client
gradually. This transaction is used as a shar'f acceptable alternative for
interest-based loans, where the bank can provide finance to its client while
avoiding interest-based transactions.

34- According to the preliminary agreement (Muwdtaah) that precedes
it, diminishing Mushdrakah consists of a combination of connected under
takings and contracts, which are executed successively, and aim to perform
acertain financial scheme. Both parties to the diminishing Mushdrakah
agree on the following:

i) To enter into a partnership to buy an income-earning project or asset.
ii) To perform mutual undertakings on the following:

First: They lease the asset they bought to a third party; where each party
is entitled to a portion of the lease income equivalent to its share in the asset,
or the financing party leases its share to the client (the partner).

(1) See resolution No. [110 (4:12)] issued by The Islamic Figh Academy in Jeddah (Sub-
ordinate to the Organization of Islamic Conferences) in its 5% Session concluded in
Riyadh from 28 to 6/1 1421 A.H., corresponding to 23 to 28/9/2000 A.D., regarding
Ijarah Muntahiyah Bit-Tamlik.
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Second: The first partner (the client) buys the share of the second partner
(the financing partner) gradually, through successive sale contracts according
to a specific schedule they agree upon. Accordingly, the client’s share in the
asset increases while the financing partner’s share decreases by the same
amount, and thereupon the latter’s share in the lease income decreases. This
process continues until the ownership of the financing partner’s share is fully
transferred to the client.

iii) Both parties lease the shared asset to a third party through aseparate
lease contract, and the lease income is divided between them according
to each partner’s share in the asset, or the financing partner leases its
share to the client against a certain rent specified in a separate lease
contract.

iv) Successive sale contracts are to be concluded between the financing
partner and the client after previously agreed upon time periods until
the ownership of the financer’s share is completely transferred to the
client under such contracts, which are successive and separate from
one another in terms of conclusion, execution, and their periods.

v) In case a damage or loss happens to the asset before the end of the
term of the diminishing partnership, each party shall bear a share
of the loss or damage proportionate to its share in the asset.

35- According to contemporary financial and banking practices, the
agreement (Muwdtaah) that precedes such a transaction is enforceable
and binding, due to the indivisibility and non-interchangeability of such
ascheme, which aims at performing a unified financing plan.

By the same token, the undertakings within the agreement are binding on
both parties because they constitute part of the whole transaction, which is
concluded according to specific conditions governing it as a whole unit. In
other words, if such undertakings are not binding on both parties, then it will
not be certain that the goals behind making such undertakings will be achieved,
and there will be no need for either party to engage in such arisky process.®

(1) “Al-Mushdrakah Al-Mutandgqisah Wa Ahkdmihd Fi Daw’ Dawabit Al-*Uqiid Al-Mustajadd-
ah” by Dr. Nazth Hammad [2: 513] (Majallat Al-Figh Al-Islimi in Jeddah, issue no. 13).
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d) Documentary Credit

36- Documentary Credit is a process consisting of a collection of
connected contracts and pledges preceded by an agreement (Muwataah)
between the contracting parties on the way, the order, and the form in
which they will be concluded and executed. These conditions and pledges
are governed by binding conditions as one indivisible unit.

This transaction consists of a combination of contracts and undertakings
as follows:

i) A binding undertaking from the client to buy, and a binding under-
taking from the bank to sell.

ii) A power of attorney from the bank to its correspondent to buy the
commodity and pay the price.

ifi) The sale of the commodity by the seller to the bank, represented by
its correspondent.

iv) The sale of the commodity by the bank to the client.

37- It is important to point out that the scheme of documentary credit
has been invented to perform a certain financial service that did not exist
before. This service or role lies in arranging the relationship and executing
the transaction between the importer and the exporter through the banks
(the bank of the buyer and its correspondents in the seller’s country, and
the bank of the seller). This reassures the buyer that the goods he requested
will be shipped and the seller will also be sure that he will get the price of
the goods, since there had been no previous dealings between the buyer
and the seller regarding this matter. In other words, if they had dealt with
one another before, there would be no need for such a system, since the
buyer would simply ask the seller to ship the goods and, in return, the
buyer would transfer the price using conventional methods.

Accordingly, documentary creditcan beregarded as a unified, connected
system invented in the world of finance as a method of guaranteeing the rights
of both the buyer and the seller, which is achieved through the mediation of
the banks. In other words, through documentary credit, the buyer can be sure
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that his conditions regarding the sold object will be met, and the seller, on the
other hand, can be sure that he will get the price if he ships the goods according
to the specifications agreed upon. Documentary credit, as a financial scheme, is
designed as an integrated group whose components cannot be changed and none
of them can be dropped, and the overall aim is to achieve tangible interests for
the contracting parties.

38- Documentary credit can be summed up as the buyer requesting the
bank to open a credit for the seller when the bank receives the shipping
documents, the bill, the insurance policy and other documents that the
bank needs (such as the certificate stating the origin of the goods and the
certificate confirming that the goods were inspected at the dock by the
relevant authorities to check their quality and conformity to the required
specifications).

The buyer should also deposit the price in his bank. However, in most
cases, the bank requests only 10% to 20% of the price at the opening of the
credit. The bank then informs its correspondent in the seller’s country that
acredit has been opened and also communicates the conditions of such
acredit. In return, the correspondent bank informs the seller, who prepares
to ship the goods and sends the required documents to the correspondent
bank, or to its bank, if convenient. Thereupon, the bank pays the price
to the seller immediately, and sends the documents to the bank of the
buyer, which informs the buyer about the arrival of the documents. At this
stage, the buyer pays the remaining amount to the bank, and receives the
documents by which he can receive the goods on arrival.

Due to the fact that dealing through documentary credit is often made
by international banks, there arose the need to lay down its regulations
according to the practices adopted by the banks in their international
transactions. This is why these regulations have been set in forms designed
by the International Chamber of Commerce, and stated in international
agreements, so that they would become binding on contracting parties all
over the world.

The idea of documentary credit in this system is based on the fact that
banks do not deal in the trading of goods but, rather, they deal through
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the documents they are requested to handle. In other words, the bank does
not have or possess the goods unless the buyer abstains from paying the
remaining amount, where the bank, in this case, sells the goods to obtain
its remaining dues.)

YOYOY®

(1) “Athar Taghayyur Al-Wiqi' Fi Al-Hukm Taghyiran Wa Istihdathan” by Dr. Jamalud-Din
* Atiyyah (p. 43); and “Al-Buniik Al-Islimiyyah” by Dr. * Atiyyah (p. 123).
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Topic Two
Enforceability of Muwataah
on Contracts and Pledges

39- According to Figh, Muwdtaah (prior agreement) on contracts and
(binding) undertakings has three features:

First: It is an agreement between two parties to fulfill contracts and
undertakings in the future.

Second: This agreement has the same effect as any condition preceding
these contracts and undertakings, and the fighi rulings with regard to
permissibility and prohibition, validity and invalidity, obligation and
enforceability...etc applicable to such a condition also apply to it In this
respect, Ibn Taymiyyah said; “If both parties agree on something prior
to the contract, and then they conclude the contract, the contract will be
relevant to the preceding agreement”®

Third: Enforceability of Muwdtaah (prior agreement) is the same as
enforceability of the conditions preceding the contracts (and the attached
undertakings). There are two fighi opinions regarding this point:

a) The opinion of Hanbali, Zahiri and Shdfi'i scholars, which is also
reported to be adopted by Imam Ahmad. According to this opinion,

(1) Refer to Notes (11, 15 and 17) of the research, and study the fighi statements regarding
this issue.
(2) “Nazariyyat Al-"Aqd” by Ibn Taymiyyah (p. 204).
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the condition preceding the contract cannot be regarded as acon-
dition included therein, and it has no effect on the contract at all.
Accordingly, it is not a must to fulfill such a condition, and it can
be cancelled. This is because all conditions and agreements preced-
ing the contract are of no importance, and have no binding nature
because the contracting parties did not intend to observe or fulfill
them, since they are not expressed clearly within the contract.)

In his book “Al-Baydn”, Al-*Umrani said; “The condition preceding the
contract cannot be attached thereto if it is valid, and cannot invalidate the
contract if it is void”@ Also, in his book “Al-Majmii'”, An-Nawawi said;
“A preceding condition cannot be attached to the contract, nor does it
affect the contract, and thus it is not necessary to fulfill it. It also cannot
invalidate the contract if it is a void condition, since whatever is agreed
upon before the contract is irrelevant. This opinion is stated that way, and

our fellow scholars agree upon it”

b) The second opinion is the soundest opinion in the Hanbali Schools
regarding this issue, and it is the opinion of the Mdliki School. This
opinion says: the preceding condition has the same validity, binding
nature, nullity and voidness, and effect as a normal condition within
the contract. That is, if the contracting parties agree on something,
and then they conclude the contract, the contract will be dependent
on the parties’ preceding agreement, since there is no difference
between the condition stated in the contract and the condition
agreed upon in advance and not stated in the contract, as long as the
contract depends on such a preceding condition. In other words, the
implicit condition is the same as the explicit one, and the condition
laid down according to custom is the same as that expressed clearly,
and intentions are binding in contracts. ®

(1) “Al-Fatdwa Al-Kubrd” by Ibn Taymiyyah [4: 108]; “Al-Muhalld” [8: 412]; and “Al-'Uqid
Wa Ash-Shurit Wa Al-Khayidrat” by Ahmad Ibrahim (p. 711).

(2) “Al-Bayan Sharh Al-Muhadhdhab” [5: 137].

(3) “T'lam Al-Muwaqgqi‘in” [3: 105, 145, 212, and 241]; “Kashshdf Al-Qind " [5: 98]; “Baydn Ad-
Dalil *Ald Butlan At-Tahlil” (p. 533); “Majmi* Fatdwd Ibn Taymiyyah” [29: 36]; “Al-Fatawa
Al-Kubra” by Ibn Taymiyyah [4: 108]; “Al-'Uqiid Wa Ash-Shuriit Wa Al-Khaydrat” by
Ahmad Ibrahim (p. 771); and “Al-Madkhal Al-Fighi Al-*Amm” by Az-Zarqa [1: 487].
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In his book “Nazariyyat Al-'Aqd”, Ibn Taymiyyah said; “The basic
opinion in Figh is that the conditions that precede the contract are the
same as those included therein; that is, if the contracting parties agree
on something, and then they conclude the contract, the contract will be
dependent on such apreceding agreement”® Also, he (may Allah have
mercy upon him) said in his book “Al-Fatdwad Al-Kubrd”, “The well-known
opinion in Imam Ahmad’s writings and original books, which is adopted
by his early pupils, and which is the same as the opinion of the people of
Medina regarding this issue, is that: the preceding condition is the same as
the condition stated within the contract; meaning, if the contracting parties
agreed on something, and then concluded the contract, the contract will
be dependent on, and interpreted according to, whatever they agreed
upon, exactly the same as when dirhams and dinars that are mentioned in
contracts are interpreted according to the currencies known according to
custom, and the same as when contracts are interpreted according to what
is known between the contracting parties”®

In this opinion, the scholars depend on evidence from the Qur#n,
Sunnah (Prophetic Traditions), and reason:

The evidence taken from the Qur’in:

There are many Qur’anic Verses that enjoin the fulfillment of promises
and contracts, and praise those who keep their promises and contracts,
and censure those who do the opposite. Here are some of these Quranic
Verses:

{“O you who believe! Fulfill (your) obligations.”’}
[Al-M#idah (The Table): 1]

And;

{“And fulfill (every) covenant. Verily, the covenant, will be
questioned about.”}

[Al-Isr? (The Night Journey): 34]

(1) “Nazariyyat Al-"Aqd” (p. 204).
(2) “Al-Fatawa Al-Kubra"” [4: 108].
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And;

{“Those who are faithfully true to their Amadnat (all the duties
which Allah has ordained; honesty, moral responsibility and
trusts etc.) and to their covenants.”}

[Al-Mu'mindn (The Believers): 8]
And;

{“Then whosoever breaks his pledge, breaks only to his own
harm...”}

[Al-Fath (Conquest): 10]

Ibn Taymiyyah said; “Allah, glorified be He, did not differentiate between
contracts or between promises. Accordingly, if one party sets conditions
regarding matters upon which he and the other party agree on, and then
they concluded the contract depending on such conditions, the conditions
will be regarded as binding, even though they are not stated in the contract.
Thereupon, anyone who violates a preceding condition will be regarded the
same as he who violates a condition within a contract, since Arabs do not
differentiate between the two kinds of condition”®

The evidence taken from the Sunnah (Prophetic Traditions):
Here are some of the hadiths from which such evidence are extracted:

«Abit Hurayrah reported that the Prophet (Peace be upon him)
said; ‘Muslims must keep to the conditions they make, except for
a condition that makes something prohibited lawful or something
lawful prohibited.»

[Related by Abii Dawiid and At-Tirmidhi]®

(1) “Bayan Ad-Dalil” (p. 527).

(2) Narrated by Abti Dawtid, At-Tirmidhi, Ad-Déaraqutni, Al-Bayhaqi, and Ibn Hib-
ban, Al-Hikim, Ibn Al-Jar(d, and others. Al-Bukhéri cited it in his book “Sahih
Al-Bukhari”, in Chapter: Ajr As-Samsarah, from the book Al-Ijdrah. It is also
regarded as a Sahih (authentic) hadith by some scholars, and At-Tirmidhi said;
“It is a Hasan (good), Sahth (authentic) hadith” (See: “Fath Al-Bari” [4: 451];
“Mukhtasar Sunan Abii Dawid” by Al-Mundhiri [5: 214]; “*Aridat Al-Ahwadhi”
[6: 103]; “As-Sunan Al-Kubrd” by Al-Bayhaqi” [6: 79]; “Al-Mustadrak” [2: 49];
“Trw@’ Al-Ghalil” [5: 142]; and “Talkhis Al-Habir” [3: 23]).
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It is evident that this hadith enjoins Muslims to keep the conditions
they make as long as they do not permit something prohibited, or prohibit
something permissible. According to the Arabic language, any relevant
agreement that precedes a contract is called a condition. This term applies
also to the agreements stated within the contract. This is why when dispute
arises between parties regarding any contract, they refer to the condition
and agreement they set before making the contract, meaning that both the
preceding and implicit conditions have the same ruling.®

Another hadith is the one narrated by Al-Bukhari, Muslim, Al-Bayhagj,
and Ahmad from Ibn Umar

«"Abdullah reported Allah’s Prophet (may peace be upon him)
as saying: “There will be a flag for every perfidious person on the
Day of Judgment, and it would be said; Here is the perfidy of so
and s0.»®

[Related by Ahmad and Al-Bayhaqi]

Ibn Taymiyyah said; “If one agreed with another on something, and then
they concluded a contract depending upon such a prior agreement, he will
be regarded as being perfidious if he does not comply with this agreement.
This is known by all the people, and there is no linguist or reliable person
who differentiates between both kinds of conditions”®

Reason-based opinions:

It is clear that contracts and their validity de pend on the mutual consent
of the contracting parties, as stated by the following Qur'anic Verse;
{“.. except it be a trade amongst you...”}
[An-Nis4 (The Women): 29)
The agreement reached by both parties, whether verbally or by any other

means, can be regarded as an indication of such a consent. That is, if the
contracting parties agreed on some points and, after that, concluded the

(1) “Bayan Ad-Dalil” (p. 527).

(2) Al-Lu’lv’ Wa Al-Marjan” [2: 437]; “As-Sunan Al-Kubrd” by Al-Bayhaqi [8: 159]; and
“Musnad Ahmad” [2: 16, 29, and 48].

(3) “Bayan Ad-Dalil” (p. 527).
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contract without restating them when concluding it, then this implies that
they both agreed on a contract which observes the points (the conditions)
they agreed upon before concluding the contract. Thus, whoever argues
that the contracting parties agreed on an absolute contract (which does not
take into consideration any preceding agreement), is necessarily in error.
In other words, the two parties agreed on the conditions they set for the
contract before they concluded it; which means that they agreed on the
contract along with the preceding conditions, not just on the contract by
itself.V

In this respect, Ibn Taymiyyah said; “Contracts depend on intentions,
which are revealed through spoken statements. It is said that spoken
statements are a revelation of the inner intentions, whether they are uttered
as a whole on one occasion or uttered separately over different occasions.
The same applies if they are discussed and agreed upon prior to the contract.
This technique is used by all the people in their dialogues, and it is even
used in the most eloquent forms of dialogue. In other words, whoever lays
down any rule through which he reveals his intentions, he can use words
and statements to explain it, and the listener is able to understand this. For
example, a scholar may say, “It is permissible for one to bequeath one third
of his property ..”, and we are able to understand that his words do not
include the insane or the like if he had pointed out, in another explanation,
that the words of the insane are not taken into consideration under the
Shari ah.

By the same token, one party may say to another party, “I sold you...” or
“Iaccept you as a husband for..” These words, though general, refer to what
both parties have agreed upon before. In other words, the words imply that
“I sold you what we had agreed upon’, or “I accept you as a husband for so
and so according to the prior conditions we have agreed upon.” So, whoever
uttered general words preceded by specific conditions and agreements, such
words will be interpreted based on the previous conditions and agreements,
a matter that does not need further explanation.”®

(1) “Nazariyyat Ash-Shurit Al-Mugtarinah Bil-*Agqd” (p. 50).
(2) “Bayan Ad-Dalil” (p. 531).w
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40- The Preponderant Opinion: By looking at the evidence of both
groups, it is possible to notice the acceptability of the opinion introduced
by the Maliki and Hanbali scholars, which states that the preceding
condition is the same as the condition in cluded in the contract in terms of
validity, binding nature, enforceability, voidness and cancellation. That is,
if the preceding condition is a shar ' valid condition, then it will be legally
binding. This opinion is chosen to be the more favorable one due to the
evidence and arguments buttressing it. Another reason is that the opinion
of the Hanafi, Shdfi't and Zahiri scholars, which differentiates between the
preceding condition and the condition stated in the contract on the basis
that the former is senseless, and thus unbinding, is a weak opinion and can
be refuted by refuting the arguments supporting it as follows:

First argument: The force of an action (contract) by the statement
indicating its institution does not necessitate considering such a statement
in isolation, and thus the action can be regarded as either being general
or restricted (by a preceding statement); accordingly, there is no need to
consider the conditions and agreements preceding such an action.

We have proved, through Shari'ah-based and reason-based evidence,
that an action should be restricted by the statements and agreements that
precede it, and, accordingly, the consequent action should be considered by
taking into regard the preceding agreement.V

Second argument: By convention, people consider conditions agreed
upon before concluding contracts as being binding, which refutes the
opinion of the other side, who regard the preceding condition as being
meaningless. That is, it is the prevailing fact that when the contracting
parties stipulate conditions, and later conclude a contract, they take the
preceding condition into consideration and also make the contract itself
dependent on such conditions.®

41- Among the other facts that reinforce the opinion stating that the
preceding condition is the same as the included condition is that applying

(1) “Nazariyyat Ash-Shurit Al-Mugqtarinah Bil-'Aqd” by Dr. Zaki Ad-Din Sha'ban (p. 53).
(2) “Nazariyyat Ash-Shuriit Al-Mugqtarinah Bil-'Aqd” by Dr. Zaki Ad-Din Sha'ban (p. 53);
and “T'lam Al-Muwagqqi ‘in” [3: 145].
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such a rule closes the door on methods of trickery which seek to realize
shari-banned conditions. This is because, according to the more acceptable
opinion, the contract is affected by any void conditions, whether they are
preceding or included in the contract, unlike the other opinion, which opens
the door to methods of trickery to realize shar ‘i-banned conditions. To il-
lustrate, according to the second opinion, whoever wants to conclude acon-
tract prohibited by the Shari ah because of the void and banned provisions
it contains, can agree with the other party on such void conditions without
mentioning them in the contract, so that they can reach their objectionable
aim.

Moreover, whoever considers the Shari ‘ah properly can see that there
is no difference between a preceding condition and a condition stated in
the contract. This is because the void nature of the condition cannot be
removed by setting it prior to the contract, since the corrupting effect
will be the same whether the condition is laid down before or within
the contract. The question here is, how can the Shari'ah differentiate
between two contracts identical in all aspects except for the order in
which some of their conditions are stated; even though the two contracts
are the same with regard to their meaning and essence? Of course such
differentiation can be used as a means to reach shar ‘i-prohibited goals,
which explains why it should not be accepted.t)

Thereupon, it can be concluded that “Tawdtu” (prior agreement) is the
same as the preceding condition with regard to its enforceability and effect,
and the preceding condition has the same validity and binding nature
of the normal condition as long as the contract depends upon it and the
contracting parties agree on observing it. This is according to the more
acceptable fighi opinions.

YOROVYO

(1) “T'lam Al-Muwaqqi‘in” [3: 145 and 146]; and “Nazariyyat Ash-Shurit Al-Mugqtarinah Bil-'Aqd”
(pp. 55 and 56).
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Topic Three
Shar'i Regulations
on Muwidtaah in Contracts
and Pledges Combined in One Agreement

42- Based on the above discussion about Muwidtaah, its forms, its en-
forceability, and its applications in contemporary financial transactions, and
the shar'i ruling on combining more than one contract and undertaking in
one deal, we can conclude the following’: The prior agreement between
any two parties to institute and conclude new composite agreements, which
contain a collection of connected contracts and undertakings combined in
one deal, and built in a specific structure with successive parts and stages ac-
cording to certain conditions which govern them all as one indivisible unit,
to perform specific financial functions, and to reach aspecific goal intended
by the contracting parties, is a shar ‘7 acceptable and binding agreement. This
is because the agreement preceding the contract can be regarded the same as
the condition stated therein if the following five regulations are met:

First Regulation:

43- Muwataah on a shar 'i-banned contract: If Muwdtauh is practiced on
a shar'i-banned contract, both the Muwdtaah and the relevant contract will be
invalid according to the Shari'ah. Examples are Muwdtaah (prior agreement)

(1) Refer to the research “litima" Al-'Uqid Al-Muta'addidah Fi Safqah Wahidah” in the book
“Qaddyad Fighiyyah Mu ‘dsirah Fi Al-Mal Wa Al-Igtisad” by Dr. Nazih Hammad (pp. 249 - 274).
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on combing a sale with a loan in one transaction®, or Muwdtaah on ‘Inah,®
or Muwdataah on Tahlil Marriage.®

Second Regulation:

44- Muwdtaah should not be practiced to enact Ribd-based (usuri-
ous) stratagems, such as Muwdtaah on ‘Inah, Muwétaah on Rajd’ sale, or
Muwataah on stratagems to practice excess usury (Ribd Al-Fadl).®

(1) Abti Dawid, AT-Tirmidhi, An-Nas#i, Ibn Méjah, Ahmad, Ahs-Shifi'i, and Méalik
reported that the Prophet (Peace be upon him) prohibited giving a loan for a sale
(“Mukhtasar Sunan Abii Dawiid” by Al-Mundhiri [5: 144]; “* Aridat Al-Ahwazi” [5: 241];
Al-Muwatta™ [2: 657]; “Musnad Ahmad” [2: 178]; “Mirqdt Al-Mafatih” [2: 232]; “Nayl
Al-Awtar” [5: 179]; and “Al-Fatdwd Al-Kubrd” by Ibn Taymiyyah [4: 39]).

(2) Ahmad, Abtt Ddw(d, and Al-Bayhaqi related that Ibn ‘Umar narrated that the Messenger
of Allah (Peace be upon him) said; “If you transact in *Inah (a transaction in which one buys
acommodity on credit then sells it in cash to the same person, but at a lesser price), follow the tails
of cows (till the land), become content with agriculture and abandon Jihd (fighting or striving
in the Cause of Allah), Allah will send on you disgrace that He will not remove until you return
to your religion.” In his book “Buligh Al-Mardm” Ibn Hajar said; “Abti Daw(id narrated it (the
hadith) from the narration of Nafi', and its attribution is questionable. Ahmad also narrated
the hadith form * At4, whose transmitters are trusty. It is also regarded as a Sahih (authentic)
hadith by Inul-Qattin” He also said; in his book “A#- Tlkhis Al-Habir”, “I consid er the narra-
tion of the hadith regarded as Sahih (authentic) by Ibnul- Qattin as unauthentic, because his

transmitters being trusty does not necessitate that the hadith is Sahih (authentic). This is be-
cause A mash is Mudallis (one who conceals information) and did not mention that he heard
the hadith from * At4, although ' At himself may be *Atd Al- Khurédsani, which means that
there is a form of Tadlis At-Taswiyah (i.e. omission of an intermediate weak narrator, which is
intermediate between two trustworthy narrators in the Isndd (chain of transmitters), making
it appear as though it consists of only reliable narrators), where Nafi', who was between ‘At
and Ibn “Umar, is omitted.” (“Buliigh Al-Mardm Ma'a Subul As-Salam” [3:14]; “Mukhtasar
Sunan Abis Dawiid” by Al-Mundhiri; “Tahdhib As- Sunan” by Ibnul- Qayyim [5:99]; and 104];
“Musnad Ahmad” [2: 42 and 84]; As-Sunan Al-Kubrd”by Al-Bayhagqi [5:316]; and “At-Talkhis
Al-Habir” [3:119]).

(3) Ibn Mas" Gd reported that “the Messenger of Allah (Peace be upon him) cursed the Mu-
hallil (the man marrying a triple divorced woman with the intention to divorce her so
as to be lawful for her former husband) and the Muhallal Lahu (the former husband)”
(Related by Ahmad, An-Nas®i, At-Tirmidhi, Al-Bayhaqi and Ibn Aba Shaybah).
At-Tirmidhi said it is a Hasan (good) and Sahih (authentic) hadith. Ibn Taymiyyah said
its attribution is good. Ibnul-Qayyim said its attribution is authentic. In another narra-
tion, the hadith says, “Allah (the Almighty) cursed the Muhallil and the Muhallal Lahu”
“Bayén Ad-Dalil” (p. 386); “Ighdthat Al-Lahfan” [1: 269]; “*Aridat Al-Ahwazi” [5:44];
“Musnad Ahmad” [1: 488 and 462]; “Sunan An-Nasdi” [6: 149]; “Sunan Ad-Dérimi”
[2:185]; “As-Sunan Al-Kubrd” by Al-Bayhaqi [7:208]; and “Musnad Abii Shaybah” [4: 95
and 14: 190].

(4) Refer to the first form of Muwdtaah in Topic One, Notes (6 - 12).
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Third Regulation:

45- Muwdtaah should not be practiced for usurious means (Dhari ah
Rabawiyyah), such as Muwdtaah (prior agreement) between both parties
thatthe borrower hasto presenta gift to the lender, or make excess repayment.
Another form is Muwdtaah to combine a sale transaction with a loan.)

46- Since this regulation is based on the principle of Sadd Adh-
Dhard’i’ (blocking the means which may lead to an expected evil), the
two requirements of this principle should be regarded when applying this
regulation. The following explain these two requirements:

First: The first requirement is that such means (Dhari'ah), that is
doing something prohibited by using something permissible through
this transaction, should be those that are resorted to very frequently and
excessively among the people. Also, there should be a strong suspicion
with regards to the intention of the people resorting to such a prohibited
action. In this regard, Ash-Shatibi said in his book “Al-Muwdfaqat”, Sadd
Adh-Dhard’i" is the principle that Imam Malik resorted to in most fighi
topics. This is because Dhari'ah is used as a means to do something
prohibited or void by using something permissible or valid...however, such
a principle should be applied based on a specific requirement; namely, that
it should be clear that the people intend to use such a permissible act to do
animpermissible act, and that the use of such means (Dhari ah) should
be that which is resorted to very frequently and excessively”® In the same
regard, Judge ‘Abdul-Wahhab Al-Baghdadi said; “The principle ‘Sadd
Adh-Dhard’i’ refers to the prohibition of permissible practices that are
frequently used asa means for accomplishing shar ‘i-prohibited objectives”®
Also, Ibn Shés said; “If this is confirmed, the scholars of that fighi school
agree on accepting this principle and on the necessity of canceling the
contract, if it is frequently used as means to do prohibited practices, such
as the transaction where a sale is combined with a loan, or a loan which
causes benefit to the lender”®

(1) Refer to the second form of Muwdtauh in Topic Two, Notes (13 - 17).
(2) “Al-Muwidfaqat” [4: 198].

(3) “Al-Ma ‘tinah” [2: 966].

(4) “'Iqd Al-Jawadhir Ath-Thaminah” [2: 441].
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Second: The second requirement is the absence of any interest or need
for such a transaction (which is used as a Dhari‘ah). This is very clear in
the fighi Maxim stating, “Prohibition for the sake of blocking the way to the
means is less forceful than prohibition for the sake of prohibited objectives’,®
and that “What can be pardoned in the means cannot be pardoned in the
objectives’,® and that “Acts that are prohibited for the sake of blocking the
way to Dhard’i* (the means) become permissible in case of aneed or desire
to achieve a lawful interest”®

In this respect, Ibn Taymiyyah said; “The Shari'ah enjoins blocking
the way to Dhard’i’ (the means) in certain cases. However, this should
not prevent the achievement of a possible lawful interest and, thus, what
should be prohibited is the means that imply evil, not those which imply
likely interests. In other words, the means (Dhari'ah) that lead to the
achievement of alikely interest become permissible, since the expected
interest, in such a case, is more likely than the evil feared. This is why it
is permissible for one to look at the woman he wants to marry, though
if there is no need for this, it would be impermissible, meaning that the
interest here is more likely to occur”® He also said; “Imam Ahmad, and
other fagihs, laid down arule that the acts that can be used as a means for
doing something prohibited should be prohibited in case there is no need
for them. However, they should be permissible if there is a lawful interest
that cannot be achieved except through them. This is why, in contracts, we
differentiate between stratagems and the means. This is because the one
who uses stratagems seeks to do something prohibited, which explains why
stratagems should be prohibited. On the other hand, the one who uses the
means (Dhari‘ah) does not intend to achieve something prohibited. Yet,
such means should be only permitted if there a need for them; otherwise, they
should be prohibited”® Also, Ibnul-Qayyim said; “Acts that are prohibited

(1) T'lam Al-Muwagqgqi ‘in” [2: 140].

(2) “Al-Ashbah Wa An-Nazd'ir” by As-Saytti (p. 158).

(3) “Zad Al-Ma*ad” [4: 78].

(4) “Tafsir Ayatin Ashkalat” by Ibn Taymiyyah [6: 682].

(5) “Majmir* Fatawad Ibn Taymiyyah”[23: 214 and 215]; and “Majmi * Al-Fatawd”
[32: 2828 - 229].
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for the sake of blocking the way to Dhard’i* (the means) become permissible
in case of a need or a desire to achieve alawful interest”®

Fourth Regulation:

47- Muwiditaah should not be practiced to combine two, or more,
conflicting contracts with regard to obligations and fighi rulings:
A conflict of such a kind often occurs when both contracts are concluded
on the same subject matter or the same compensation object, such as in the
combination between Muddrabah and lending the Mudarib (speculator) the
capital of Muddrabah, or changing dirhams for dinars and lending the dinars
to their seller, or the combination between exchange and Ja ‘dlah transactions
where the object of both transactions is the same, or the combination of Salam
and Ja ‘dlah using the same subject matter for both transactions.® Examples
in contemporary transactions include the combination between sale and
Ijgrah (hire) in one agreement, called Hire-Purchase (Iljgrah Muntahiyah Bit-
Tamlik). In this transaction both parties agree to hire a certain property for
a specific rent and a specific period of time, and the ownership of the hired
property is transferred to the lessee after he pays the last rent installment. In
this case, the rent paid is regarded as the price of the property, and the lessee
is deemed liable for the property during the hire period.®

Fifth Regulation:

48- Each Part (i.e. contracts and pledges) of the agreement upon
which Muwadtaah is practiced should be valid in itself: This is because the
original ruling is the permissibility of combining different contracts and
undertakings in one transaction when each one of them is permissible in
itself, unless there a shar ‘1 evidence prohibiting such a combination, which is
regarded as an exception in this case. To illustrate, components. Thereupon,

(1) T'lam Al-Muwaqgqi ‘in” [2: 142].

(2) Shih&b Ar-Ramli said; “This may lead to a contradiction of rulings because, in case of
Ja'dlah, it is not a must to deliver the price until the work is done, however, in case of
Salam and exchange, the price must be delivered when the contract is made. There is
arule that says a contradiction between obligations leads to a contradiction between
the acts which are binding” See: “Hdshiyat Ar-Ramli "Ald Asnd Al-Matalib” [2: 45].

(3) “Bay" At-Tagsit” by Dr. Rafiq Al-Misri (p. 28); and “Al-ligrah Al-Muntahiyah Bit-Tamlik
Fi Daw’ Al-Figh Al-Islami” by Al-Hafi (p. 47).
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in case the transaction (agreement) combines more than one contract and
undertaking, and each one is permissible in itself, the combination as
awhole will be regarded as permissible. This is the opinion adopted by the
majority of scholars in their discussion of many topics, such as:

a) The opinion of Az-Zayla'i Al-Hanafl arguing for the validity of
absolute and controlled transfer, where he said; “Because both
of them include matters which are permissible when carried out
on their own, such as the commitment of the assignee to pay the
debt, authorizing the assigned person to receive the debt from the
assignee, and ordering the assignee to pay the debt to the assigned
person, then they are permissible when combined together”® In
other words, since each one of these contracts is permissible in
itself, then they will be so when combined together.

b) The opinion of Al-Késini in his discussion of the permissibility of
Sharikat Al-Mufawadah (Comprehensive partnership), where he
said; “Because it comprises two permissible acts, a power of attorney
and suretyship, it is permissible”®

c) What has been stated in the book ‘Al-Mugni'” and its explanation
‘Al-Mubdi'”, namely: “If both parties combine Sharikat Al-'Indn
(Cooperative partnership), Sharikat Al-Abddn (Manual partnership),
Sharikat Al-Wujith (Reputation-based partnership) and Muddrabah in
one transaction, this will be permissible, since each one of these trans-
actions is permissible in itself, and accordingly, their combination is
also permissible.®

d) The opinion of Ibnul-Qayyim, in which he stated; “The combina-
tion of two contracts cannot be deemed invalid as long as each one
of them is permissible in itself, as in the case in which one party sells
acommodity to another, and the latter rents the former his house for
one month in return for 100 dirhams”®

(1) “Tabyin Al-Haqd’iq” [4: 174].

(2) “Badd’i* As-Sand’i'” [6: 58].

(3) “Al-Mubdi*” by Burhinud-Din Ibn Muflih Al-Hanbali [5: 43]; and Al-Mughni” [7: 137].
(4) T'lam Al-Muwagqgqi ‘in” [3: 345].
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e) The opinion mentioned in ‘Asnd Al-Matdlib”, says, “If one combines
between two contracts with two different fighi rulings, such as asale
and Ijdrah (lease), or a sale and Salam, or a sale and marriage, in one
deal, this will be valid, since each of these contracts is permissible
when carried out on its own, which means that it will be permissible
also if it is combined with another permissible contract. In such a case
the difference in fighi rulings of the different contracts will have no
effect on the whole deal...

In the above opinion, the scholars stress the difference in fighi rulings
between the two contracts to reveal the points of difference between them.
Considering the case when the two contracts have the same fighi ruling,
such as Sharikah (partnership) and loan, where one party pays 2000 pounds
and the second pays 1000 only in a partnership on the basis that the amount
paid by the first party be divided as 1000 pounds in the partnership and
1000 as a loan to the second party; it is clear that the whole deal is certainly
valid, since both transactions are based on the permissibility to dispose of
one’s property.”®

49- This regulation is not applied generally to all cases, since it is
affected by the principle of subordination (and implication), upon which
an important group of shar'i permissions is based. This principle states:
what can be pardoned in subsidiary and implicit combined transactions
cannot be pardoned in case of independent single transactions.

To illustrate, the Shari ah differentiates between the ruling of the original
object® of the contract and the ruling of the subsidiary or implicit object in
atransaction that comprises two or more contracts. It pardons some of the
defects and violations in the subsidiary and implicit objects of the contract,

(1) Asna Al-Matalib” by Zakariyya Al-Ansari Ash-Shafi‘i [2: 45]; “Al-Baydn” by Al-
*Umrani [5:148]; “Mughni Al-Muhtdj” [2: 41 and 42]; “Rawdat At-Talibin” [3: 429];
and “Qalyibi Wa ‘Umayrah” [2: 188].

(2) This is what Ibn Taymiyyah called Al-Magstid Al-Akbar’ (the wider object of the contract)
and Al-Magsid Al-A 'zam’ (the greatest object of the contract), and ‘Mu 'zam Al-Magqsid’
(most of the object of the contract): (“Majmii* Fatawa Ibn Taymiyyah” [29: 34, 34, 55, 56
and 80]; “Al-Fatdwd Al-Kubrd” by Ibn Taymiyyah [4: 23, 35 and 39]; and ‘Al-Qawad ‘id
An-Nuraniyyah Al-Fighiyyah” (pp. 123, 124, 137, 138 and 154).
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which differ from the main or original object of the contract. In this regard, Ibn
Taymiyyah said; “In case the individuation of a transaction, which consists
of two or more contracts, will lead to an injury, then it will be permissible
to combine two contracts in the transaction, even if it is not permissible to
conclude any of the two contracts separately. This is because the ruling on
combining contracts differs from the ruling on separating contracts”®

This fighi principle has been stated in figh? rulings, such as the fighi
Maxim which states “Things that cannot be excused in original matters can
be pardoned in subsidiary ones’® and “Things that cannot be pardoned in
independent matters can be pardoned in implied ones’® and “Things that
cannot be excused in principal and appurtenant matters can be excused in
implied and subsidiary matters’,® and “What can be pardoned in implicit
objects cannot be pardoned in the principal objects’® and “What can be
stipulated for the principal object may be not stipulated for the subsidiary
and implicit objects’® and “It may be prohibited to sell an object if it is the
as asecondary object, in another contract’,”’ and “Purposes that cannot be
allowed independently can be allowed when only implied in a contract’,®
and “What can be pardoned in a subsidiary contract cannot be pardoned
in aseparate contract’,® and “What can be permitted when it is an implicit
object may not be permitted when it is the main intended object”®?

50- What can be concluded from the opinions of the Fagihs on this
issue is that pardoning based on subordination and implication covers the
defects in the following five matters:

(1) “Al-Qawa ‘id An-Niraniyah Al-Fighiyyah® (p. 148); “Majmi" Fatawd Ibn Taymiyyah”
[29:71]; and “Al-Fatawa Al-Kubrd” by Ibn Taymiyyah [4: 44].

(2) Article no. (54) of “Majallat Al-Ahkam Al-"Adliyyah™; “Al-Ashbah Wa An-Nazd'ir” by
As-Sayuti (p. 120).

(3) “Fatawd Ar-Ramlii” [2: 115].

(4) “Zad Al-Ma‘ad” [5: 825].

(5) “Badd’i* Al-Fawd’id” by Ibnul-Qayyim [4: 27].

(6) “Badad’i* As-Sand’i*” [6: 58].

(7) “Al-Manthiir” by Az-Zarkashi [3: 376].

(8) Ibid.[3: 378].

(9) “Sharh Muntahd Al-Iradat” by Al-Buhiti [2: 147].

(10) “Radd Al-Muhtdr” [4: 170].
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First: Pardon of significant Gharar in a sale (and other exchange con-
tracts) in case the Gharar is a subsidiary object in the contract, or in case
the contract in which it exists is a subsidiary contract; this ruling depends
on the following hadith:

*Abdullah Ibn *Umar (may Allah be pleased with them) reported Allah’s
Messenger (may peace be upon him) as saying:

«He who buys a tree after it has been fecundated; its fruit belongs
to the one who sells it, except when a provision has been laid
down by the buyer (that it will belong to him).»V

[Related by Al- Bukhari and Muslim]

This hadith indicates that the reason for the pardon of Gharar in the
fruits sold before the appearance of their ripeness, as stipulated by the
buyer, is the subordination of the fruits. In other words, the fruits in this
contract are not the main object of the contract, but rather they are an object
subsidiary to the main object, which is the tree. In this case, there is no
harm in specifying a price for the unripe fruits as long as they are regarded
as asubsidiary object, and not as the main or separate object in the contract.
In this respect, Ibn Qudamah said; “This is because Gharar in the main
object of the contract invalidates the contract. However, if the fruits are
sold along with the tree, they will be regarded as a subsidiary object and,
accordingly, the contract will be valid depending on the fighi Maxim that
states, “What is not permitted for the principal object may be permitted for
the subsidiary object”®

Second: Pardon of significant Jahdlah (Ignorance) in exchange contracts
if it pertains to the subsidiary object or a subsidiary contract, as is the case
with Gharar, since both have the same meaning.®) Depending on this
ruling, the following fighi opinions are laid down:

(1) “Al-Bukhdri Ma'a Al-Fath” [5: 49]; “Sahih Muslim” [3: 1172]; “Sunan Abii Dawid” [2: 240];
“*Aridat Al-Ahwadhi” [5: 252]; “Sunan An-Nasd’i” [7: 260]; “Sunan Ibn Majah” [2: 745);
Al-Muwatta™ [2: 617]; “Musnad Ahmad” [2: 6, 9, 54, 63, 78, 102, 150 and 5: 326]; and
Al-Luw’lv’ Wa Al-Marjan” [2: 376].

(2) “Al-Mughni” [6: 150].

(3) “Az-Zargani "Ald Al-Muwatta™ [3: 253]; and “Majmii* Fatawa Ibn Taymiyyah” [29: 56].
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a) The scholars permit selling the milk in the udder along with the

animal, i.e. sheep, she-camel, cow, even though it is not permis-
sible to sell it by itself while still in the animal’s udder."’ In this
regard, An- Nawawi said; “The Muslim scholars unanimously agree
on the sale of an animal with milk in its udder, even if the quantity
of the milk is unknown, because, in such case, the milk is regarded
as an object subsidiary to the animal”®

In his opinion permitting the sale of milk along with the animal, Ibn
Qudémah depends on the argument that states, “Milk is a subsidiary object
to the main object of the sale, i.e. the animal, and it is allotted an amount
of the price, even though it is not permissible to sell it by itself due to
the Jahalah (ignorance) involved. This is because the ruling of Jahdlah is
dropped in subsidiary objects”®

Accordingly, some scholars permitted the sale of a wall's foundation and
the sale of the stones inside the dates, even though it is not permissible to
sell them by themselves.®

b) The Hanafi and Hanabli scholars stated that a power of attorney

contract to buya commodity of unknown species, quantity and value
isnot permissible when concluded by itself, but it is permissible when
concluded within Sharikat Al-'Indn (Cooperative partnership),
Mudarabah, Sharikat Al- Mufdwadah (Comprehensive partnership),
and Sharikat Al-Wujith (Reputation-based partnership). By the
same token, Hanafi scholars stated that suretyship contracts are
impermissible when concluded separately if the ensured object is
unknown, while it is permissible if it is concluded as a subsidiary
or implicit contract in a Sharikat Al-Mufawadah. This is because
a combination of contracts, as stated by Al- Ghazali in his book
‘Al- Wasit”, is a valid transaction, but it is not a separate contract in

(1) “Al-Majma*” [9: 323]; “Al-Mughni” [6: 239 and 299]; and “An-Nawawi ‘Ala Sahi)

Muslim” [10: 156].
(2) “Al-Majmii*” [9: 236].
(3) Ibid.[6: 239].

(4) Tbid. [9: 323].
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itself.?V) That is, it is not one contract, such as a sale, an exchange,
Salam, Ijdrah (lease), Hibah (gift), suretyship, or a remittance, but
rather it is a transaction that comprises a number of contracts, such
as a repetitive sale with a purchase, hiring with leasing, an exchange
with Salam, or a power of attorney or some forms of suretyship with
permission to dispose of joint property. It is clear that the power of
attorney and suretyship in such a transaction are regarded as being
subsidiary, not main, contracts, which explains why the Jahdlah
factor is neglected in them in such a case. This is clearly noticeable
in the following fighi texts:

» In his response to the scholars who adhered to Qiyds (analogical deduction),
and accordingly prohibited Sharikat Al-Mufawadah (Comprehensive
partnership) because it comprises a power of attorney contract on anunknown
object and a suretyship contract on an unknown object, both contracts being
impermissible when they are concluded separately, Az-Zayla'i said; It is
unreasonable to assume that since the power of attorney on an unknown
object is impermissible, then such a Sharikah (partnership) would accordingly
be impermissible because it entails a power of attorney on an unknown object,
as in the case when someone entrusts another to buy him a garment (without
determining its specifications). This is because, in our opinion, the power
of attorney on an unknown object is not permissible when the contract is
concluded separately, but it would be permissible if it is included in another
transaction. This is why Muddrabah with Jahdlah is permissible, since it
implies an authorization to buy anunknown object within the Muddrabah
contract, and this also applies to Sharikat Al-Mufawadah.

Another example is Sharikat Al-"Indn (Cooperative partnership), which
is permitted according to the consensus of Muslim scholars even though
it implies a form of Jahdlah in the power of attorney. This is because such
aform of Sharikah (partnership) should imply a power of attorney....

It is also unreasonable to say that since Kafilah (suretyship) cannot
be permitted except with the acceptance of Al-Makfill Lahu (suretyship

(1) “Al-Wasit” by Al-Ghazali [3: 259].
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beneficiary) at the session of the contract, then how can it be permissible
in such a case (Sharikat Al-Mufawadah)? This is because such a rule can
be applied only when the suretyship contract is the main contract in the
transaction, but in case it is included in another contract, then it would be
permissible, as in the case of the power of attorney regarding an unknown
object when it is included in another transaction. Also, we can say that it
should be permitted because people need it in their transactions, as in the
case of Istisnd ' (Manufacturing),"”’ which makes it necessary not to apply
Qiyas (analogical deduction) in such a case.

>

In this regard, Al-Kamal Ibnul-Humém said; “Power of attorney and
suretyship on unknown objects are prohibited when they are the main
intended contracts; however, their prohibition in such acase does not
necessitate that they should be prohibited when they are included in
another transaction”®

In his discussion on the permissibility of Sharikat Al-'Indn (Cooperative
partnership) and Sharikat Al-Muddrabah when they include a general
power of attorney, though a general power of attorney cannot be deemed
permissible when concluded separately unlessit is void of Jahdlah, Al-Késani
said; “The power of attorney is not the main contract in such atransaction,
but it is included in the contract of Sharikah (partnership), and a contract
can be permitted when included within another contract, although it is not
permitted when concluded separately. Also, the conditions or regulations
laid down for main contracts may not be needed for included or subsidiary
contracts”®

In his opinion in which he permits Sharikat Al-Wujith (Reputation-
based partnership) when it includes a power of attorney on an object
of unknown species, quantity and value, though the power of attorney
involving such Jahdlah (ignorance) is not valid when concluded sepa-
rately, Al-Buhti said; “This is because Sharikat Al-Wujiih depends on
the contract of the power of attorney and, thus, it should be governed

(1) “Tabyin Al-Haqd’iq” [3: 314].
(2) “Fath Al-Qadir” [5: 381].
(3) “Al-Badd’i*” [6: 58]; “Radd Al-Muhtdr” [3: 337]; and “At-Tahtdwi ‘Ald Ad-Durr” [2: 514].
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by its condition. This is regardless of whether the object of the power
of attorney, i.e. the sold object, is specified in terms of species, quantity
and value or not, since such a requirement is regarded only when the
power of attorney is concluded as a separate contract, but when it is
concluded within the contract of Sharikah (partnership), this require-
ment is not relevant. This is the same as Muddrabah and Sharikat Al-
‘Indn, since both of them include asuretyship contract, though they
are not subject to the requirement of specifying the object. In other
words, if one party says to the other, ‘whatever you buy will be owned
jointly by us, the transaction will be valid under the above-mentioned
argument, even though they bought object is not specified in such
atransaction”®

» Article no. (1824) of “Majallat Al-Ahkdm Ash-Shar ‘iyyah "Ald Madh-
hab Al-Imam Ahmad” states, “The power of attorney included in the
Sharikah (partnership) contract is not the same as a separate power of
attorney, since it is not a condition for the validity of Sharikat Al-Wujiih
(Reputation-based partnership) that the species, quantity, and value of
the bought object should be specified” That is, if each party says to the
other, ‘whatever you buy will be shared by us; the transaction will be
valid.”

Third: Permitting Ribd Al-Buyti® (Ribd due to certain objects of sales)
and disregarding the requirements for the validity of exchange transactions
in case the defects occur in the subsidiary objects, not in the main objects,
of the transactions.

In his book “Al-Mughni”, Ibn Qudamah said; “If one sells a commodity
in which another commodity is included in return for a commodity of the
same kind of the included commodity, but the included commodity is not
the intended, i.e. the main, object of the sale, the transaction will be valid,
as in the case when one sells a house whose roof is coated with gold. This
is because the roof is not the main object of the sale in such a case, but the
house as a whole. The same applies also in case of exchanging two houses
whose roofs are coated with gold or silver. This is because the objects that

(1) “Kashshaf Al-Qina*” [3: 517]; “Sharh Al-Muntahd” by Al-Buhtiti [2: 339]; “Matdlib Uli
An-Nuha” [3: 544]; and “Al-Mughni” [7: 122].
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involve Ribd, i.e. the roofs, are not the main object of the sale and, thus,
have no effect on the whole transaction. Another example is when one buys
a slave along with any money he owns in return for a specified amount of
money. In this case, though the transaction implies buying an object, i.e.
the money in the possession of the slave, for another of the same species, i.e.
the price, the transaction will be valid in case the money of the slave is not
the intended, i.e. the main, object of the sale. The same applies also to the
transaction whereby two slaves, each of whom owns money;, are exchanged
for each other along with the money they have. That is, the transaction will
be valid in case the money owned by the slaves is not the intended object of
the sale, as is the case with the roof coated with gold”®

The above ruling depends on the hadith narrated by "Abdulldh Ibn
*Umar (may Allah be pleased with them) that Allah’s Messenger (Peace be
upon him) said:

«He who buys a tree after it has been fecundated, its fruit belongs
to the one who sells it, except when a provision has been laid
down by the buyer (that it will belong to him), and he who buys
aslave, his property belongs to the one who sells him except when
a provision has been laid down by the buyer (that it will be trans-
ferred to him with the slave).»®

This ruling is manifest and confirmed in the opinion of Judge Abt Bakr
Al-" Arabi, in which he stated; “The property owned by the slave who is sold
is judged depending on the tenth fighi ruling, i.e. intentions and interests.
This is because if one buys a slave who owns gold in return for gold, the
transaction will be deemed invalid according to the third fighi ruling, due to
the Ribd it involves. However, the tenth figh? ruling, relating to fundamental
objectives and interests, permits such a transaction because the intended
object is the slave, while the gold he owns is regarded as a subsidiary object
in the sale”®

(1) “Al-Mughni” [6: 96].

(2) “Al-Bukhdri Ma'a Al-Fath” [5: 49]; “Sahih Muslim” [3: 1172]; “Sunan Abii Dawid” [2: 240];
“*Aridat Al-Ahwadhi” [5: 253); “Sunan An-Nasd'i” [7: 261]; “Sunan Ibn Majah” [2: 746];
“Sunan Ad-Darimi” [2: 253]; ‘Al-Muwatta”™ [2: 611]; and “Musnad Ahmad” [2: 9, 78, 82,
150, 3:301, 310 and 5: 326].

(3) “Al-Qabas” [2: 805].
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In the books ‘Al-Muwatta™ and “Sharh Al-Muwatta”™, by Az-Zaraqéni, it
is stated; “Malik said; “The opinion adopted by us (the people of Medina) is
that if the buyer of a slave sets a condition entitling him to the property of
the slave, he will be entitled to it, be it money, debt or asset, according to the
general meaning indicated in the hadith. This is because the property of the
salve is a subsidiary object in the sale and, accordingly, it is not relevant, as
if it were not assigned a portion of the price. Abti Hanifah and Ash-Shafi'i,
however, regarded the sale as invalid due to the Ribd (usury) it involves. Yet,
their opinion is refuted by the hadith, since the outward meaning of the
hadith implies that the sale will be valid regardless of whether the property
the slave owns is known or not, which contradicts the opinion stating that
the property of the slave should be known (even if it is more valuable than the
price of the slave), regardless of whether the price is cash, debt or assets”®

In his explanation of this hadith, Abti Al-* Abbés Al-Qurtubi stated that
this principle applies to all contracts. In his book “Al-Mufhim”, he said;
“This ruling applies to all contracts, such as marriage and Jjdrah (lease)”®

It goes without saying that the buyer of the slave takes into consideration
the property the slave owns, be it little or much and, accordingly, assigns
it aportion of the price, even if such a portion is not stated separately in
the sale. That is, if this had not been the case, the buyer would not have
set a condition entitling him to the property of the slave in the contract.
Thereupon, it is clear that the hadith implies that it is permissible to buy
a property subsidiary to anasset on the basis that it is implicitly assigned
a portion of the price, without considering the rulings on exchange
transactions, as long as the property is not the main, but rather, the
subsidiary object in the transaction. Also, the general meaning of the
hadith implies that specifying the quantity and the nature of the slave’s
property has no effect on the validity of the sale.

Fourth: Pardon for selling a debt for a debt (i.e. a delayed object for
adeferred price); this takes place in case such a transaction is concluded on
subsidiary objects, but not on the main objects of the contract, according

(1) “Az-Zaragani *Ald Al-Muwatta™ [3: 253].
(2) “Al-Mufhim” by Al-Qurtubi [4: 399].
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to the following hadith:

*Abdullah Ibn *Umar (may Allah be pleased with them) reported Allah’s
Messenger (peace be upon him) as saying:

«He who buys a tree after it has been fecundated, its fruit be-
longs to the one who sells it, except when a provision has been
laid down by the buyer (that it will belong to him), and he who
buys a slave, his property belongs to the one who sells him, except
when a provision has been laid down by the buyer (that it will be
transferred to him with the slave).»

In his book “Al-Muwatta™, Imam Mélik permitted the sale of the slave
along with his property, even if the property was a deferred debt and the
price was a deferred debt in the liability of the buyer, depending on the
general meaning of the hadith and on the opinion adopted by the people
of Medina.

Fifth: Pardon for the absence, in subsidiary and implicit contracts, of
some of the conditions required for the validity of contracts. Here are some

examples:

a)

b)

Pardoning the absence of the “Offer and Acceptance” requirement in
a sale contract implicit in another contract. In the book “Al-Ashbdh
Wa An-Nazd’ir” by As-Saytti, the following fighi Maxims are
stated; (I) “Things that cannot be excused in original matters can be
pardoned in subsidiary ones”, (II) “What can be pardoned regarding
the object (contract) when it is included in another object (contract)
cannot be pardoned when such anobject (contract) becomes the
intended (or the main) object (contract)”, and (IIT) “The absence of
the ‘Offer and Acceptance’ requirement can be pardoned in a sale
contract included in another contract, but not when it is aseparate
sale contract”V)

Pardoning the absence of the ‘immediate execution’ requirement
in a sale contract included in another contract. In the book “Al-

(1) “Al-Ashbah Wa An-Nazd'ir” (p. 120).
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Ashbidh Wa An-Nazd’ir” by As-Sayiti, it is stated; “Sale contracts
cannot be made conditional except in certain forms, the third of
which is the ‘implicit sale, as in the case when one says to another,
‘emancipate your slave on my behalf at the beginning of the coming
month in return for 100 pound?”®

QYOROVYO

(1) “Al-Ashbah Wa An-Nazd’ir" (p. 377).
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Conclusion

fter a detailed study of the fighi opinions and evidence regarding
the issue of Muwdtauh (prior agreement) on contracts and under-

takings in conventional financial transactions and modern contractual sys-
tems, we concluded the following results:

1- ‘Muwdtaah’ or “Tawdtu” in Figh terminology has several meanings,
most important of which are stated below:

i)

v)

Explicit or implicit intention of the parties to the contract to use
acertain stratagem to practice Ribd using a Shari'ah accepted
contractual form.

An agreement between the seller of a commodity and someone else
in auction sales and the like, to bid a high price for the commodity,
not with an intention to buy but simply to elicit a high price from
other potential buyers.

An agreement between both parties to conclude a simulated, or
fake, contract, which is called “Taljiah’.

An undisclosed or clearly spoken prior agreement between the two
parties to perform a Shari‘ah-permissible act or deal for the sake of
finding a Shari'ah-accepted solution (acceptable stratagem).

An agreement of the intentions of the parties to the contract at
the stage of preparatory negotiations that precede the signing of
a deal which comprises a group of successive contracts, linked
together according to aset of conditions that govern them as one
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unit to achieve one intended goal, to fulfill such an agreement after
its conclusion according to the conditions and terms agreed upon
previously.

2- ‘Muwitaah’ can take pace explicitly using clear words and statements,
or implicitly according to customary practices or that which is deducible by
circumstantial evidence.

3- ‘Muwdtaah’ (prior agreement) on contracts and pledges has three
distinctive features:

First: It is an agreement between two parties to fulfill contracts and un-
dertakings in the future.

Second: This agreement is considered as a condition preceding
these contracts and undertakings, and is subject to the relevant rulings
with regard to permissibility and prohibition, validity and invalidity,
bindingness and enforceability...etc.

Third: ‘Muwdtaah’ has the same enforceability as the conditions
preceding contracts and obligations, which, according to the soundest
fighi opinions, have the same validity and binding nature of the contracts
stated in the main or overall contract, and are subject to their rules with
regard to invalidity and cancellation. That is, if the contracting parties
agree on something and they go on to conclude the contract, then the
contract will extend to cover the parties’ preliminary agreement, since
there is no difference between the condition stated in the contract and the
condition agreed upon in advance and not stated in the contract, as long
as the contract depends on such a preceding condition. In other words,
the implicit condition is the same as the explicit one, and the condition
acceptable according to custom is the same as that expressed clearly, and
the intentions in contracts are relevant under the Shari‘ah.

4- “Tawditu” or ‘Muwdtaah’ on contracts and deals has many forms which
are determined according to the matter upon which it is exercised. They
are in total seven forms:

a) ‘Muwitaah’ to perform Ribd stratagems: This is a forbidden
and invalid form of ‘Muwadtaah’, in which the two parties agree to
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practice, for instance, ‘Inah sale, Rajd’ sale, or Ribd Al-Fadl (excess
usury). A number of scholars state that these kinds of stratagems
become prohibited only when the concluding parties agree on
them prior to the contract. That is, if such sales are executed
without prior agreement (Muwdtaah), they will be shar 7 valid.

b) ‘Muwitaah’ on usurious means: This is prohibited if such means
(Dhari'ah) are frequently used to practice Ribd-based transactions,
and in case it is not needed for achieving lawful interests. Examples
of this form include: Muwdtaah on giving a gift or excess repayment
in terms of quantity or quality to the lender in the loan contract,
and Muwdtaah on combining anexchange contract with a loan.
A number of scholars state that these kinds of stratagems become
prohibited only when the concluding parties agree on them prior to
the contract. That is, if such sales are executed without prior agree-
ment (Muwdtaah), they will be shar ‘i valid.

c) Muwiditaah for obtaining shar'i solutions to problematic situ-
ations (acceptable stratagems): This is permissible because the
means used do not violate shar'i rules, nor contradict with shar'i
objectives or result in any harm to others.

Examples of such a form include: Muwdtauah on Tawarruq and Muwdataah
on concluding modern agreements which comprise connected and successive
contracts, each of which is valid by itself or when combined with other
contracts, and which aim to achieve a given shar ‘7-acceptable goal.

d) Muwaditaah on a Taljiah (simulated) sale: This occurs when two
parties agree to conclude a sale contract, which they do not intend
in reality, but they resort to for some reason, such as when the seller
is worried that his property will be unjustly taken by someone else.
Thus both parties agree that such adeal is just a simulated sale.

This sale, along with any prior agreement, is invalid, and they do not
incur any of the rules and obligations of a normal sale contract.

e) Muwditaah on monopoly: This occurs when the members of a craft
agree to unrightfully increase the price of their vital product or ser-
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vice. This is to be regarded as an action of injustice and corruption
in the land and, accordingly, it will necessitate government inter-
vention to impose a specific price for such a product or service, and
bind the craftsmen to provide their services for prices equal to the
prices of similar products and services.

By the same token, if a certain group of merchants trading in basic
commodities agree to buy such commodities from their providers for
aprice lower than it should be, or to sell them for a price higher than they
should be, the government should intervene by setting specific prices for
their products, and force them to buy and sell according to the market
value.

f) Muwidtaah on Najsh: Najsh is to bid a high price for the commodity,
not with an intention to buy but simply to elicit a high price from
other potential buyers. This is banned under the Shar ‘iah.

Najsh may be practiced by someone without the knowledge of the seller
and, consequently, the guilt is confined to him only. But it may be applied
by the seller himself when the buyer does not know that he is the seller and,
thereupon, the guilt falls on him. In other cases, the seller may agree with
the ‘Ndjish’ (the one who practices Najsh) to practices Najsh in the sale, and
in this case they are both guilty.

g) Muwitaah in present-day contractual agreements: These are
contractual arrangements which comprise a number of connected
contracts and undertak ings that are designed in specific patterns to
be executed in a specific manner and to follow an agreed number of
successive stages, according to a number of conditions that govern
them as one unit. Such arrangements aim to achieve a given pur-
pose or interest of the parties to the contract.

Examples of such a form of Muwdtaah are the legal forms of Murdbahah
to the Purchase Orderer, hire-purchase, diminishing partnership, and
documentary credit.

Such a form of Muwadtaah is permissible and binding on both parties
to the contract if the group of contracts the parties agreed beforehand to
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construct and execute are compatible with the shar'i regulations. This
is because the agreement that precedes the transaction has the same
validity, binding nature and regulations of any condition that is stated in
the contract.

5- The following five shar'i regulations should be met in order for
Muwataah on present-day contractual agreements to be valid.

a) Muwidtaah should not be practiced on a transaction prohibited by
ashar i text, otherwise both the Muwdtaah and transaction will be
invalid according to the Shari‘ah.

b) Muwiditaah should not be practiced on usurious stratagems, such as
Muwadtaah on ‘Inah, or on Rajd’, or Riba Al-Fadl (excess usury).

¢) Muwidtaah should not be practiced on usurious means (Dhari'ah
Rabawiyyah), such as Muwdtaah on giving the lender a gift or excess
repayment, or Muwdtauh on combing an exchange transaction
with aloan. This is if the two requirements of the principle Sadd
Adh-Dhard’i* are met, which are:

» The means (Dhari'ah) are frequently used as a way to do some-
thing prohibited.

» There should be no need for using such means (Dhari'ah).

d) Muwitaah should not be practiced to combine two or more con-
tracts that are contradictory with regard to relevant shar'i rulings
and obligations.

Examples include: Combining between Muwdtauh and lending the capital
of Muddrabah to the Mudarib (speculator), or combining between exchange
and Ja'dlah using one in both contracts, or combining between a sale and
Ijdrah (lease) contracts in one agreement, which is called hire-purchase.

e) Each part (contracts, pledges and conditions) of the agreement
should be valid in itself.

Excluded from this regulation are the shar i licenses that are based on the
principle of subordination and implication. According to such a principle,
some defects and shortages in subsidiary and implicit contracts which result
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from the absence of some prerequisites that uphold the validity of contracts,
are overlooked. This applies to the following five cases:

i) Gharar which affects financial contracts.

ii) Jahdlah (ignorance) which also affects financial contracts.
iii) Sale-based Ribd and violation of currency exchange rules.
iv) Selling a debt for another debt.

v) The absence of some prerequisites that uphold the validity of con-
tracts.

This is based on the ruling stating that what can be pardoned in implicit
and subsidiary objects (contracts) when combined together may not be
pardoned for single contracts.

And our last prayer is to praise Allah, the
Lord of the Worlds.

QYOROYO
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Topic One
The Concept of Debt Conversion

Debt conversion (Arabic: Qalbud-Dayn) is a fighi term that was intro-
duced by Ibn Taymiyyah and his student Ibn Qayyim Al-Jawziyyah in their
compilations,” and, subsequently, it was also reported by some later Hanbali
scholars with the relevant shar 7 rulings from Ibn Taymiyyah.® This desig-
nation (debt conversion) was not used, before or after Ibn Taymiyyah, by
the scholars of Figh. However, Maliki scholars used another term, which is
very close to the term “debt conversion”, both in meaning and concept, and
is known in their compilations and School as “Faskh Ad-Dayn Fi Ad-Dayn”
(the defeasance of one debt for another).

Forms of Debt Conversion

After careful consideration of the fighi meaning of the two terms, I
found that there are five forms of debt conversion:

First Form: Delaying the repayment of a debt for a conditional increase
in its amount in return for a new repayment term given by the creditor.

This form is the same as Ribd An-Nasiah practiced in the pre-Islamic period.
It is when the creditor says to the debtor on the maturity date; ‘Will you pay
off your debt, or delay repayment for anincrease?’ If the debtor defaulted on
the repayment of the debt, the creditor increases the term for him in return
for an increase in the principal. This form is unanimously forbidden.

(1) “Majmiti* Fatdwa Ibn Taymiyyah” [29: 302, 418, 419, 437, 438]; “At-Turuq Al-Hukmiyyah”
by Ibnul-Qayyim (p. 203); and “Al-Hisbah” by Ibn Taymiyyah (p. 21).
(2) “Kashshaf Al-Qina*” [3: 175]; and “Matalib Uli An-Nuhd” [3: 62].
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In “At-Turuq Al-Hukmiyyah”, Ibnul-Qayyim said; “If the lender regarded
the debt conversion as lawful (though he knows that it is prohibited by
Shari'ah), saying to the debtor: ‘Will you pay off your debt, or delay
repayment for an increase?’ he is to be considered as an infidel, and shall
be asked to repent. If he did not repent, he is to be killed, and his property
is to be taken for the treasury as Fay’ (booty).“®

Al-Khurashi said; “The defeasance of one debt for another is when the
creditor defers the debt due on the debtor to a later date for more than
the amount of the original debt, such as deferring a debt of ten pounds in
return for repaying it as fifteen pounds. It is also when the creditor defers
the debt due on the debtor to a later date in return for repaying it in a kind
different from the kind of the original debt, or replaces the debt amount
with a specified object deferred to a later date.“®

There is a comment in “Kifdyat At-Talib Ar-Rabbani” on the text
mentioned in “Ar-Risdlah” by Ibn Abti Zayd Al-Qayrawani saying, “It is not
permissible to make a defeasance of one debt for another”; the comment
states: “It is unanimously impermissible to defer a debt beyond its original
term, because such a process involves the Ribd (usurious transaction)
practiced during the pre-Islamic period, whose form is ‘Will you pay off
your debt, or delay repayment for an increase?’ This form is consensually
prohibited, since the increase in the term necessitates an increase in the
amount of the debt”®

Second Form: Delaying the repayment of a debt in return for an increase
in its amount using a fraudulent transaction (which is not contracted for
its own sake).

This also is a form of “the defeasance of one debt for another” which is
prohibited by Maliki scholars on the argument of blocking the means which
may lead to the usurious transaction of Ribd that was practiced during the
pre-Islamic period.®

(1) “At-Turuq Al-Hukmiyyah Fi As-Siydsah Ash-Shar ‘iyyah” (p. 203).

(2) “Sharh Al-Khurashi "Ala Khalil” [5: 76]; “Az-Zarqdni "Ald Khalil” [5: 811; “Minah Al-Jalil”
[2: 562]; and “Al-Muwidfaqadt” by Ash-Shitibi [4: 40].

(3) “Kifdyat At-Talib Ar-Rabbani Wa Hashiyat Al-"Adawi "Alayh” [2: 166].

(4) Ibid. [2: 166 and 167].
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Ibn Taymiyyah explained this form in much detail in his compilations
and addressed its shar'i rulings stating that the debtor who resorts to this
form of transaction could be either solvent or insolvent:

If the debtor is insolvent, the creditor is not allowed to convert the debt
using this form of transaction, according to the consensus of scholars.

In his “Al-Hisbah”, Ibn Taymiyyah said; “Some of these transactions are
consensually prohibited, as in the case when the creditor converts the debt
of the insolvent debtor. In this case, the insolvent debtor should be granted
a respite or delay, and it is not allowed to impose an increase on him under
any transaction, according to the consensus of Muslim scholars”®

Ibn Taymiyyah also said; “It is not permissible for the creditor to refuse
to grant the insolvent debtor a respite or delay so as to force him to convert
the debt. Further, if the creditor said to the insolvent debtor; ‘Convert the
debt or otherwise I will take legal action against you, and the debtor fears he
may be held in custody because he is unable to prove his insolvency, and so
he accepts the debt conversion; this transaction is unanimously forbidden
and is not binding. This is because the debtor has been wrongfully forced
to enter into this transaction, and whoever ascribes the permissibility of
imposing debt conversion on the insolvent by using a fraudulent way to
any fighi School, makes an improper mistake. Rather, the scholars differed
only on transactions which are optional, such as ‘Inah (buy back) sale and
Tawarruq (monetization).”®

In “Majmi* Fatdwa Ibn Taymiyyah’, it states: “If the debt became payable
while the debtor is insolvent, it is unanimously impermissible to impose
debt conversion on him in any way, be it a transaction or other; rather, the
debtor should be granted a respite or delay”®

It is also stated in the same book: “Also, if the debt became payable and
the debtor is insolvent, he should be granted a respite or delay, and he
shall not be forced to accept debt conversion, according to the consensus
of Muslim scholars. Anyway, this transaction and ones similar to it, like

(1) “Al-Hisbah” (p. 21).
(2) “Kashshaf Al-Qind*” [3: 175]; and “Matalib Uli An-Nuhd” [3: 62].
(3) “Majmi* Fatawd Ibn Taymiyyah” [29: 419].
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transactions aimed at selling dirhams on credit for more than their value,
are invalid, Ribd-based transactions.”®

Ibn Taymiyyah gave some examples of imposing debt conversion on
insolvent debtors by using a fraudulent transaction, which is not carried out
for its own sake, to increase the value of the debt in return for an increase in
the term of repayment. Among these examples are the following:

The creditor says to the insolvent debtor at the maturity date: “I will buy
for you certain goods from a third party (such as a shop owner) for aspeci-
fied amount paid in cash, then I will sell these goods to you on credit for
anincrease of one hundred dirhams deferred to a specified term, if you ac-
cept this offer, I will delay the repayment of my original due debt for a other
specified deferred term.”

In “Majmil’ Fatawd Ibn Taymiyyah”, it is reported: “A question was
asked about the shar ‘7 ruling on a man who engages in a transaction with
another person who defaults in repaying dirhams which are due, and the
creditor demands his money, although the debtor is insolvent. To settle
his debt, the creditor buys for the insolvent debtor goods from any shop
owner and then sells these goods to him for an increase of one hundred
dirhams in return for delaying the maturity date of the original debt; is this
transaction valid?

The answer was: This transaction is impermissible; rather, if the debtor
is insolvent, the creditor should grant him a respite or delay. As for the
transaction which involves an increase in the debt and the term, it is
ausurious transaction, even if it involved a third party (such as a shop
owner). The creditor should demand only the principal of the debt, with
no increase”®

The creditor says to the insolvent debtor at the maturity date: “I will
buy these goods from you for a certain amount paid in cash equaling the
amount I owe you, to discharge your liability from the debt. Then, I will sell
you these goods on credit for a price more than the purchase price.”

(1) “Majmir* Fatawd Ibn Taymiyyah” [29: 438].
(2) Ibid. [29: 438 and 439].
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In “Baydn Ad-Dalil "Ala Butlin At-Tahlil” by Ibn Taymiyyabh, it states:
“If (A) owes (B) one thousand dirhams, and (A) says to (B): ‘Do you agree
to give me a respite or delay of one year in return for increasing the debt
amount to one thousand and two hundred dirhams, but (B) says: ‘Sell me
this commodity you own for the one thousand you owe to me, and then
buy it from me for one thousand and two hundred dirhams, then this is
afake transaction of sale because, in reality, the creditor just sells the debt
due as one thousand for a deferred one thousand and two hundred. Thus,
they colluded to return the commodity to its owner, and they have not
entered into a transaction whose true purpose was a sale”®

In a Salam (payment in advance) contract, the creditor says to the
insolvent debtor at the maturity date: “I will sell you an amount equal to
the amount of the subject matter of the Salam contract at a certain price
(which is more than the principal) deferred to a specified date, which is the
new date of repaying the due debt of Salam”

In “Mukhtasar Al-Fatdwa Al-Misriyyah” by Ibn Taymiyyabh, it is stated;
“(A) pays (B) one hundred dirhams in advance for silk to be delivered
later, but when the delivery date becomes due, he (B) cannot find the silk
required for delivery. Hence, (A) provides silk and says to (B): ‘Buy this silk
from me at one hundred and fifty dirhams on credit. Then, (A) says to (B):
‘Give me this silk in return for the debt you owe to me'; such a transaction
is a prohibited form of usury, and this usurer (A) deserves only the amount
he has paid or its equivalent”® Ibn Taymiyyah commented on this saying:
“(A) sold (B) this silk on credit to settle his due debt. This is like when
aman sells the silk to another person on credit provided that he buys it
from him at a lesser value (in cash). Ibn " Abbés was asked about the ruling
of this transaction, and he replied: ‘Allah and His Messenger prohibited this
transaction.”®

If the debtor is solvent, is it permissible for both the creditor and the
debtor to engage in this transaction voluntarily?

(1) “Bayan Ad-Dalil” (p. 70).
(2) “Mukhtasar Al-Fatawd Al-Misriyyah” (p. 345).
(3) “Majmi* Fatawd Ibn Taymiyyah” [29: 436].

155



Debt Conversion: Rulings and Contemporary Alternatives

Ibn Taymiyyah said; “If this is the purpose of this transaction (i.e. to
increase the term of repayment in return for increasing the amount of the
due debt) but they seek such a purpose through another transaction, it
should be pointed out that recent Muslim scholars have differed regarding
the ruling of this transaction; however, the Prophet's Companions held that
it is absolutely unlawful, as (the correctness and rewards of) deeds depend
upon intentions. The shar ‘i traditions stating the opinions of the Prophet's
Companions regarding this transaction are many and widely known.”®
Then, Ibn Taymiyyah added: “If the debtor is solvent, he must settle his
debt and so there is no need to convert it into another transaction”® He
also said; “Whoever owes another person a debt and he is solvent, he must
settle it

The view of Ibn Taymiyyah indicates that if the debtor is solvent,
entering into this transaction is prohibited according to the consensus of
the Companions, although later scholars disagreed on its prohibition. This
is because Ibn Taymiyyah obligates the solvent debtor to pay his debt off
immediately. This means that abstaining from settling the debt by entering
into such a transaction is prohibited, according to him.

This is affirmed by the lack of differentiation between a solvent and
insolvent debtor regarding the prohibition and invalidity of this form of
transaction in some of Ibn Taymiyyah's statements on this issue. Among
these statements is his saying In “Mukhtasar Al-Fatdwa Al-Misriyyah” and
“Majmt* Al-Fatdwd™ “Whoever buys wheat at a certain deferred price,
and then uses a stratagem to make an increase in the value of the price in
return for increasing the term of repayment by a means which involves
usury, is committing an impermissible act, and the creditor should only
get back the principal, because such a transaction is the Ribd (usurious
transaction) mentioned in the Quré4n. This is when the creditor says
to the debtor at the maturity date: ‘Will you pay off your debt, or delay
repayment for an increase?’ In this case the debtor has to pay the debt to
the creditor, but if he does not pay, the creditor will increase the term for

(1) “Majmir* Fatawd Ibn Taymiyyah” [29: 419].
(2) Ibid. [29: 419].
(3) Ibid. [29: 302].
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the debtor in return for an increase in the value of the debt. Allah, Exalted
Be He, has forbidden this form of transaction and has threatened with
war those who do not comply with such aforbiddance”®

Third Form: The sale of a due debt by the creditor to the same debtor,
for a deferred price of another kind (which is allowed to be sold on
credit).®

The example of this form is when a man is owed one hundred dirhams
by another deferred from a sale or lease, or the like, and when the creditor
demands his debt at the maturity date, the debtor offers to sell him a Kurr
(unit of measure = 15.638 kg) of wheat to be delivered a month later in
return for the dirhams which are due, and so the creditor accepts the deal.
Another example is when the buyer in a Salam transaction (the creditor)
sells the debt of a Salam (the deferred commodity) on the maturity date
(delivery date) to the seller (the debtor) in return for a described deferred
object of a kind other than that of the debt.

According to the majority of the scholars of the Hanafi, Maliki, Shdfi'i
and Hanbali Schools, this form of sale is impermissible because it falls
within the sale of one debt for another, which is shar'i prohibited and is
unanimously believed to be invalid.® The Maliki scholars deemed this
transaction as a form of “the defeasance of one debt for another” because
the first debt payable in the debtor’s liability has been cancelled and his
liability has been charged with another debt.®

(1) “Mukhtasar Al-Fatawd Al-Misriyyah” (p. 324); and “Majmti* Fatdwd Ibn Taymiyyah”
[29: 429, 430].

(2) This restriction was imposed to exclude the sale of the debt of dirhams which has be-
come due for dinars paid on credit, or the debt of wheat on the payment date for barely
or dates on credit, and the like, since these transactions involve the usury due to a delay
which is prohibited in the Qurn.

(3) “Al-Muntaqd” by Al-Baji [5: 33]; AbG *Ubayd: “Gharib Al-Hadith” [1: 21]; “Al-Mughrib”
by Al-Muttarrizi [2: 228]; “Mashdriq Al-Anwdr” [1: 340]; “Al-Muwdfaqdt” [4: 40];
“Takmilat Al-Majmi'” by As-Subki [10: 107]; “Al-Mubdi'” [4: 150]; “Minhat Al-
Khaliq "Ald Al-Bahr Ar-Ra’'iq” [5: 281]; “Majmii* Fatdwad Ibn Taymiyyah” [29: 429];
“Mukhtasar Al-Fatawd Al-Misriyyah” by Ibn Taymiyyah (p. 324).

(4) “At-Taj Wa Al-IKIil” [4: 367]; “Hdshiyat Al-Hasan Ibn Rahhdl Al Sharh Mayydrah”
[1: 317]; “Al-Ma ‘unah”; “Az-Zarqani *Ald Khalil” by judge " Abdul-Wahhab [5: 81];=
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However, Ibnul-Qayyim argued for the permissibility and validity of this
form of transaction based on the following:

This transaction has a valid purpose and involves a required and desired
benefit for the two parties, since the liability of the debtor is discharged from
the first debt and becomes charged with another which may be easier to be
settled and more beneficial for the creditor at the same time. Accordingly,
this transaction is shar ‘i permissible because financial transactions are laid
down to achieve benefits for the people and fulfill their needs.

Fagqihs permit that one of the two parties to a contract of the sale of
anasset on credit charge his liability with a debt (the deferred price) while
the other party receives a profit (an increase over the original price) by selling
this asset against the debt. Accordingly, one party is allowed to discharge his
liability from a debt and charge it with a new debt as if his liability were
charged from the beginning with the second debt, which could be a loan
or exchange-based contract. That is, the debtor's liability was charged with
an obligation and then it was converted to another obligation.

There is no general shar'i text that forbids the sale of one debt for another
except for a hadith, whose authenticity has not been proved, which states: “The
Prophet (Peace be upon him) forbade selling Al-Kali’ in return for AI-Kali'"V i.e.
selling a deferred object which has not been received for another deferred ob-
ject which has also not been received. An example of this is when (A) and (B)

= “Minah Al-Jalil” [2: 562]; “Mawdhib Al-Jalil” [4: 368]; and “Ash-Sharh As-Saghir Wa
Hashiyat As-Sawi "Alayh” [3: 96].

(1) Related by Ad-Déraqutni, Al-Bayhaqi, At-Tahawi, Al-Hakim, Al-Bazzir, Ibn Aba
Shaybah, Ibn ‘Adiyy, and ‘Abdur-Razziq from the hadith narrated by Masa Ibn
‘Ubaydah Ar-Rabadhi. It is a Da if (weak) hadith. Ash-Shafi'i said; “The scholars of
Hadith deemed this hadith as being weak” Ahmad said; “There is no authentic hadith
concerning this transaction.” Despite the weakness of the chain of transmitters of this
hadith resulting from it only being narrated by Maisa Ibn ‘Ubaydah, the scholars of
Hadith apply it according to its general or interpreted meaning.

Further, the four Schools of Figh approved this hadith as a reliable shar ' proof. (“At-Talkhis
Al-Habir” [3: 26]; “Ad-Dirdyah” by Ibn Hajar [3: 157]; “Biddyat Al-Mujtahid” [2: 162];
“Takmilat Al-Majmi*” by As-Subki [10: 107]; “As-Sayl Al-Jarrdr” by Ash-Shawkani [3: 14];
“Nayl Al-Awtdr” [5: 255]; “Nazariyyat Al-'Aqd” by Ibn Taymiyyah (p. 235); “Al-Mughni” by
Ibn Qudéamah [4: 53]; and “Subul As-Salam” [3: 18]).
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exchange two objects (neither of which has been received yet) by means of
aSalam transaction. This transaction is unanimously impermissible. As for
the issue addressed here, it is a sale of a due debt for another, deferred debt;
hence, the two cases are different. In addition, there is no apparent consensus
among Fagqihs that prohibits the latter transaction.”

In “Mamiji* Fatawa Ibn Taymiyyah”, it states: “There is no general shar ‘1
text or consensus that prohibits the sale of one debt for another, but the
prohibition relates to the sale of Al-Kdli’ in return for AI-Kali’, i.e. selling
a delayed object which has not been received for another delayed object
which has also not been received. This is like when (A) and (B) exchange
two objects, neither of which has been received yet, by means of a Salam
transaction. This transaction is unanimously impermissible.

As for the sale of one debt for another debt, it comes in different types;
the sale of a due debt for another due debt (which is forbidden), the sale of
a cancelled debt for another cancelled debt, the sale of a cancelled debt for
a due debt, and the sale of a due debt for a cancelled debt, all of which are

controversial issues” @

Ibnul-Qayyim commented, saying: “The sale of a cancelled debt for
adue debt happens when the creditor sells his due debt to the creditor for
a debt of another kind. In this case, the sold debt becomes cancelled and
its compensation becomes payable.... . Since it is permissible that one of
the two parties to a contract in the sale of an asset on credit can charge
his liability with a debt while the other party receives a profit in return for
the delay, it is allowed to discharge his liability from a debt and charge it
with a new debt, as if his liability were charged from the beginning with

(1) “T'lam Al-Muwagqgqi ‘in” [3: 352, 1: 388]. In “Nazariyyat Al-'Aqd” by Ibn Taymiyyabh, it
mentions: “The statement prohibiting the sale of one debt for another was not narrated
from the Prophet (Peace be upon him) through any authentic or even weak chain of
transmitters. However, there is a Mungqati' (disconnected) hadith prohibiting selling
Al-Kali’ in return for Al-Kal{’, i.e. selling a delayed object which has not been received
for another delayed object which has also not been received. As for the sale of one debt
for another, Ahmad said; "There is no authentic hadith concerning this transaction,
but it is unanimously prohibited’ An example of this is when (A) and (B) exchange
two objects, neither of which has been received yet, by means of a Salam transaction;
a transaction which is unanimously forbidden” “Nazariyyat Al-'Aqd” (p. 235).

(2) “Mamijir* Fatawd Ibn Taymiyyah” [20: 512]; and “I'ldm Al-Muwagqqi ‘in” [1: 388].
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the second debt, which could be a loan or exchange-based contract. That
is, the debtor's liability was charged with anobligation and then it was
converted to another obligation. This does not involve selling a deferred
object which has not been received for another deferred object which
has also not been received. Further, if it is a sale of one debt for another,
Faqihs have not forbidden it, either explicitly or implicitly. Rather, shar'{
rules necessitate its permissibility, since the Hawdlah (transfer of debt)
necessitates the transference of the debt from the liability of the transferor
(the debtor) to the liability of a third party. That is, the transferor refers the
transferee (the creditor) to a third party, who owes a debt to the transferor,
so as to collect the money which is due from him. Accordingly, if he
replaces the due debt with another debt in his liability, it would be all the
more permissible when considering the aforementioned transaction.”®

Ibnul-Qayyim added: “If the debt of a Salam (the deferred commodity)
is in the liability of the debtor, and he buys it for another object in his
liability, the first debt in his liability becomes cancelled and it is converted
into another debt. This is a form of selling a cancelled debt for a due one,
and this is permissible, like the sale of a cancelled debt for a cancelled debt
in offset deals”®

The chosen opinion

After considering the arguments regarding the two opinions, I give
more cogency to the opinion of Ibnul-Qayyim stating that this form of sale
is valid and permissible. This is because: (I) the Shari 'ah does not contain
any proofs prohibiting this form, (II) this form does not involve any evil
or corruption, (III) its permissibility does not contradict any shar ‘7 rule,
nor does it involve any prohibited act such as usury, gambling, or Gharar,
nor does it pave the way to use stratagems or give a pretext to increase the
amount of the debt in return for increasing its term (e.g. give me a respite
and I will increase the amount of the debt), and (VI) it is an actual sale (not
a fake one) which carries the potential risks of trade since the market value
of the due (purchased) debt upon concluding the contract is unknown at

(1) “T'lam Al-Muwagqgqi ‘in” [1: 389].
(2) Ibid. [1: 352].
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the maturity date or at the time of repayment. That is, the market value of
the due debt may be more, less, or equal to the market value of the cancelled
one at the time of selling it. Therefore, it is obvious that this form falls
within the shar ‘i forms of sale (a trade by mutual consent), not within the
prohibited forms of usury. Allah, Exalted Be He, says:

{“...whereas Allah has permitted trading and forbidden riba
(usury)”}.
[Al-Bagarah (The Cow): 275].

Due to the absence of any shar'{ constraint on the permissibility of this
form of sale, and due to the fact that it brings benefit and advantage to the
two parties, as otherwise they would not choose to conclude it, it is not
proper for the Shari'ah to forbid it, as rendering it permissible is among
the beauties and requirements of the Shari‘ah which facilitates people’s
lives, treats them leniently, and removes the hardships facing them. Judge
Abu Ytsuf said; “Every act which promotes leniency for the people can be
adopted as long as there is no shar'i constraint on such leniency”")

Fourth Form: The creditor’s conversion of his debt by rendering it as
acapital of a Salam in the debtor’s liability in return for a described object
to be delivered at a specified deferred date.

The majority of scholars are of the view that this form is prohibited and
invalid because it falls within the sale of one debt for another, which is
shar'i prohibited.® Also, the Maliki scholars regarded it as a form of “the
defeasance of one debt for another”, because the debt in the debtor’s liability
was discharged and then converted into another debt.®)

(1) “Al-Mabsit” by As-Sarakhsi [11: 25].

(2) “Radd Al-Muhtar” [4: 209]; “Tabyin Al-Haqd'iq” by Az-Zayla'1 [4: 140]; and “Fath Al-"Aziz”
[9: 212].

(3) The Maliki scholars were divided concerning the sale of Al-Kdli’ in return for Al- Kali’
. They had three opinions: the constituting of one debt in return for acounter-debt,
the defeasance of one debt for another debt, and the sale of one debt for another. Al-
Khurashi said; “Linguistically, the sale of one debt for another includes the three types;
however, the Maliki scholars gave each type a particular designation,” they said:

- Initiating one debt in return for a counter-debt: This is the sale of a deferred debt,
which has not been established yet (until the time of the contract) for another =
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In “Al-Mughni” by Ibn Qudamab, it states: “If a man has a debt of one
dinar in someone else's liability, and he converted it into a Salam (payment
in advance) contract for food to be delivered later, the transaction would be
invalid. Ibnul-Mundhir said; ‘All scholars I know, such as Malik, Al-Awz4 ',
Ath-Thawri, Ahmad, Ishaq, Hanaf? scholars, and Ash-Shafi'1, unanimously
agree upon its invalidity’ It is reported that Ibn *Umar said; “This form is
invalid. This is because the subject matter of the Salam is a debt and if the
price is rendered into a debt too, it would fall under the sale of one debt for
another, which is unanimously invalid”®

Likewise, in “Nihdyat Al-Muhtdj” it states: “If the creditor said to the debt-
or: Twill pay you the one hundred in your liability in advance (as a Salam) for
such and such, the Salam shall be invalid.”®

In “Al-Badd’i*”, Al-Kaséni said; “If the capital of a Salam is originally
a debt in the liability of the seller (debtor) or someone else, it would be
invalid because the condition of the actual receipt of the object is not met;
thus, the two parties would have left after concluding a sale of one debt
for another, which is prohibited. However, if the object is paid/delivered
in the session of the contract, it would be valid if the debt is in the liability
of the seller (debtor). This is because the only shar ‘i constraint here is the

= deferred debt which has not been established yet (until the time of the contract).This

is when a man sells a described deferred object at a described deferred price.

The sale of one debt for another: This is the sale of a deferred debt which has been
established to be in the debtor's liability to someone other than the debtor, at a described
deferred price.

- The defeasance of one debt for another: This is when the creditor defers his debt due
in the debtor’ liability to a later date in return for an increase in the amount of the
debt, to be paid in kind, such as deferring a debt of ten pounds in return for repaying it
as fifteen pounds. It is also when the creditor defers his debt due in the debtor’s liability
to a set term in return for repaying it with a kind different from that of the original
debt, or replaces the value of the debt with a specified object deferred for a set term or
for guaranteed usufructs. (“Al-Khurashi” [5: 76, 77]; “Az-Zarqani "Ala Khalil” [5: 81, 82];
“Minah Al-Jalil” [2: 562]; “Mawdhib Al-Jalil” [4: 368]; “Hashiyat Al-Hasan Ibn Rahhdl
‘Ald Sharh Mayyadrah” [1: 317]; and “Ash-Sharh As-Saghir Wa Hdashiyat As-Sawi
*Alayh” [3: 96]).

(1) “Al-Mughni” [6: 410].

(2) “Nihdyat Al-Muhtdj” by Ar-Ramli [4: 180].
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absence of the actual receipt of the object, and in such a case this constraint
has been removed.”®

In “Sharh Muntahd Al-Irdddt” by Al-Buhti, we read: “It is not allowed
to render the debt in a debtors liability into a capital of a Salam, because the
object of the deal here is a debt, and if the capital is also a debt, it would be
a sale of one debt for another”®

“Majallat Al-Ahkdm Ash-Shar‘iyyah "Alé Madhhab Ahmad” approved
this view in article (490), which states: “The capital of a Salam should be
received in the session of the contract, and its amount and description must
be specified, since it is invalid to render the debt into a capital of a Salam”
Ibn Taymiyyah and Ibnul-Qayyim disagreed with the above opinions, stating
that this form of sale is permissible due to the absence of the prohibitive
constraint applicable to the sale of Al-Kdli’ in return for Al-Kali’ i.e. selling
adelayed object which has not been received for another delayed object
which has also not been received, and due to the absence of the consensus of
Fagqihs on its prohibition.

Ibn Taymiyyah said; “The statement prohibiting the sale of one debt
for another was not narrated from the Prophet (Peace be upon him),
neither through an authentic chain of transmitters nor through a weak one.
However, there is a Mungqati' (disconnected) hadith prohibiting selling Al-
Kali’ in return for Al-Kal7’, i.e. selling a delayed object which has not been
received for another delayed object which has also not been received. As for
the sale of one debt for another, Ahmad said; “There is no authentic hadith
concerning this transaction, but it is unanimously prohibited. An example
of this is when (A) and (B) exchange two objects, neither of them having
been delivered yet, by means of a Salam transaction. This transaction is
unanimously impermissible.”®

Ibnul-Qayyim said; “As for the sale of a due debt for a cancelled one, this
is like when the creditor converts ten dirhams in the liability of the debtor
to a capital of a Salam contract for a Kurr (unit of measure = 15.638 kg) of

(1) “Badd’i* As-Sand’i'” [5: 204].
(2) “Sharh Muntaha Al-Iradat” [2: 221].
(3) “Nagzariyyat Al-'Aqd” by Ibn Taymiyyah (p. 235).
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wheat to be delivered later. In this case the debtor owes the creditor a Kurr
of wheat as a new debt, while the old debt of ten dirhams has been cancelled.
Ibn Taymiyyah said; “It is alleged that this form of sale is unanimously
prohibited, but this is not true” Rather, Ibn Taymiyyah considered its
permissibility to be correct, stating that it is the most appropriate view
because this form does not involve anything which has been prohibited,
and it does not fall under the sale of Al-Kali’ in return for Al-Kali’, and thus
it cannot be prohibited by the words or by the deduced meaning of the
hadith mentioned in this concern. In the forbidden form, the two liabilities
have been uselessly charged with a debt, since neither has the first party
received the price in advance to benefit from it, nor has the second one
received the deferred commodity to benefit from it”®

The chosen opinion

After considering the proofs offered by the two opinions, I consider the
opinion of Ibn Taymiyyah and Ibnul-Qayyim, which permits and validates
this form of debt conversion, to be more correct. This is because: (I) the
sale of Al-Kali’ in return for Al-Kali’ (i.e. selling a delayed object which
has not been received for another delayed object which has also not been
received), which is shar'i prohibited, is not to be found here in view of
the fact that the de jure receipt of the capital of the Salam (which is in the
liability of the debtor) is fulfilled, as if the debtor received the capital of
the Salam from the creditor and returned it to him, and then it was paid
de jure in advance. Accordingly, the shar'i constraint has been removed,
(IT) the argument stating the consensus on its prohibition is disputable,
(III) there is an absence of Ribd An-Nasi'ah (the usury practiced during
the pre-Islamic period) whose form is “give me respite, and I will increase
the amount of the debt due”, and (VI) it does not use stratagems nor give
a pretext for usury, as the contract of the Salam in this form is intended in
itself and it also carries the potential risks of trade usually present in the sale
of a Salam, but not the increase in the debt amount in return for delaying
its maturity date which is involved in Ribd and its pretexts and stratagems.

(1) T'lam Al-Muwaqgqi ‘in”; [1: 389].
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That is, at the time the contract of the Salam is concluded, the market value
of the due debt at the maturity date or at the time of repayment is not
known since it may be more, less, or equal to the market value of the first
debt rendered as a capital of Salam.

Accordingly, it has been proved that the conversion in this form is not
prohibited, either explicitly or implicitly, and thus it should remain permissible,
since each of the two parties may have a sound purpose, a well-defined benefit,
or a real need for the transaction, and the Shari‘ah has come to achieve
the benefits of the people where no offense or harm exist, and to remove
the hardships that may face them when entering into all forms of financial
transactions they need. Allah, Exalted Be He, says:

{“and has not laid upon you in religion any hardship”}
[Al-Hajj (The Pilgrimage): 78]

Ibn Taymiyyah said; “Allah, the Almighty, has told us that He has never
burdened us in religion with any hardship, and this is an clear-cut, all-
inclusive negation, and whoever thinks that the Commandments of Allah
include even an atom of hardship, has attributed a lie to Allah and His
Messenger”’®

This opinion is supported by the view of the Hanafi scholars who,
after considering these arguments, held this form permissible (after
making anominal amendment to it) in accordance with Istihsdn (shar'i
approbation). They said; “If the creditor, at the maturity date, paid the
debtor in advance an amount that equals the value, kind and description
of the debt as a price of a described object to be delivered at a specified
date, and then they agreed to conduct an offset deal between the capital
of a Salam payable in advance to the debtor and the debt in his liability,
this form is sound and permissible according to Istihsdn. In “Al-Badd’i*”,
Al-Kasani said; “If the buyer (the creditor) in a Salam transaction sold
the seller (the debtor) a garment of ten dirhams and did not receive this
ten dirhams until the debtor paid him ten dirhams in advance for a Kurr
(measure = 15.638 kg) of wheat to be delivered later, then if they agreed to
settle the two debts by means of an offset deal, the transaction would be

(1) “Jami* Ar-Rasd’il” by Ibn Taymiyyah [2: 370].
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an offset transaction, however if one party refused, the transaction would
not be an offset. This form is accepted according to Istihsdn, but according
to Qiyds (analogical deduction) the aforementioned form cannot, in any
way, be an offset, as stated by Zufar”®

Fifth Form: The creditor’s replacement of his due debt with the usufructs
of properties possessed by the debtor, such as a house, building, storehouse,
orchard, car, plane, or the like, to be delivered at a specified deferred date;
for example, one or five years.

Imam Malik, in one of his two opinions, considered this form of debt
conversion as a type of the forbidden defeasance of one debt for another.
This is the prevailing opinion in the Mdaliki School, and the opinion adopted
by Ibnul-Qasim. Their argument for the prohibition of this form is that
these usufructs, regardless of being specified, are like a debt since they
cannot be delivered in full at the time of defeasance. Rather, these usufructs
are delivered gradually, so replacing the debt with them falls under the sale
of Al-Kali’ in return for Al-Kali'.®

In “Al-Mudawwanah”, it is reported: “I said; ‘If I have a debt which is
payable or deferred in the liability of a person, can I rent from the debtor
his house for a year; or his slave for this month, as a replacement for the
debt he owes to me?” He said; “MAlik said to me: ‘Tt is invalid whether the
debt in his liability is due or deferred, because it is a form of selling one
debt for another, since the creditor replaces his dinars due in the debtor’s
liability with an object he does not fully obtain receipt of at the time of the
contract”®

In his ‘Adh-Dhakhirah”, Al-Qarafi said; “In “Al-Mudawwanah’, it is
stated; ‘Do not receive, against a due or deferred debt, the usufructs of any
property, such as a house, arable land, or fruit, because its receipt is delayed,
and thus this resembles the defeasance of one debt for another”®

(1) “Badd’i* As-Sand’i'” [5: 206].

(2) “Sharh Al-Kurashi” [5: 77); ‘Az-Zarqani "Ald Khalil Wa Hashiyat Al-Bandni *Alayh” [5: 82];
“Adh-Dhakirah” [5: 302]; “Minah Al-Jalil” [2: 563]; “At-Tdj Wa Al-Iklil” [4: 367]; “Ash-Sharh
Al-Kabir Wa Hashiyat Ad-Dusiiqi "Alayh” [3: 62]; and “Ash-Sharh As-Saghir Wa Hashiyat
As-Sawi "Alayh” by Ad-Dardir [3: 97].

(3) “Al-Mudawwanah” [9: 128].

(4) “Adh-Dhakhirah” [5: 302].
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Al-Bjji said; “Question: how about the creditor taking, in return for
his debt, a house to dwell in, a secure land to cultivate, or some work to
perform? Ibnul-Qasim forbade this, but Ashhab deemed it permissible; yet,
both of them attributed their opinions to Malik. The argument of the first
opinion is that the liability of the debtor has been charged with the debt on
the basis of its current description, and if the creditor replaces his debt with
a leased house to dwell in, the debtor’s liability will not be discharged from
his debt until the period of lease is over. Accordingly, the debtor's liability
has become conditional on the lease period. That is, if such a period is
completed to its final date, the debtor’s liability will be discharged from the
debt, but if otherwise, he will have to pay off his debt. As it turns out, the
debtor's liability has become charged with something other than the debt
it was initially charged with, and this falls under the defeasance of one debt
for another, since the meaning of the defeasance of one debt for another is
to charge one’s liability with something other than the debt it was initially
charged with”®

However, Ashhab disagreed with this opinion, deeming it permissible to
replace the debt in one's liability with the usufructs of specified properties
because the receipt by the creditor of these properties is considered as
areceipt of their usufructs. This opinion is reported from Malik, and later
scholars deemed it sound. Moreover, it is narrated that Ibn Rushd gave
aFatwa based on the cogency of this opinion @

In “Hashiyat As-Sawi” there is a comment on the statement of Ad-
Dardir (and Ashhab deemed it permissible) that says: “(This opinion) is
deemed sound. Al-Ajhtri adopted this opinion as he had a shop in which
a bookbinder was dwelling, and when the rent of this shop became due in
the liability of the bookbinder but he defaulted in the payment, Al-Ajhtri
employed him to bind his books in return for the rent in his liability, and
he said; “This is the opinion of Ashhab, and later scholars deemed it sound,
and further, Ibn Rushd gave a Fatwa based on this opinion.”®

(1) “Al-Muntaqa "Ald Al-Muwatta™ [5: 33].

(2) “At-Taj Wa Al-IKIiI” [4: 367]; “Hashiyat Ad-Dusiiqi” [3: 62]; “Sharh Al-Kurashi” [5: 77];
“Minah Al-Jalil” [2: 563]; “Az-Zarqdni "Ala Khalil Wa Hashiyat Al-Bandni *Alayh” [5: 82];
and “Al-Khurashi Wa Hashiyat Al-'Adawi "Alayh” [5: 77].

(3) “Hashiyat As-Sawi ‘Ala Ash-Sharh Al-Kabir ” by Ad-Dardir [3: 62].
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The chosen opinion

After considering the arguments of the two opinions, I favor the opinion
holding the permissibility of the defeasance of the due debt for the usufructs
of a specified property owned by the debtor. This is because deeming the
usufruct of this property as being a debt is not sound, even if the receipt of
this usufruct in full is delayed until after the time it is sold. This is because:

The original fighi Maxim states that “receiving one part of an object has
the same effect as receiving the object as a whole”¥; and “receiving the first
part of an object is the same as receiving the last >®

If the usufructs of properties were like debts in view of the prohibition
of discharging a debt for another, then it would be forbidden to lease these
properties in return for a rent in the liability of the lessee. However, since
such a lease is unanimously permissible, the purchase of these usufructs in
return for a rent in the liability of the lessee should be permissible too.®

Al-Qaréfi explained this in his saying: “Sanad said; ‘It is reported that
Malik deemed the defeasance of the due debt for the usufructs of a specified
property owned by the debtor as being permissible because the delivery of
the property is the same as the delivery of its usufructs. Also, because if
the property is a dowry of a woman and then the owner delivered it to her,
the woman should allow him to consummate their marriage, and because
leasing a house for a rent in the liability of the lessee is permissible, yet
if it is a debt it would be forbidden as the Prophet (Peace be upon him)
prohibited the sale of Al-Kdli’ in return for Al-Kali"””®

The narration reporting that * Umar Ibnul-Khattab sold the fruits of the
orchard of Usayd Ibn Hudayr, after his death, to his creditors as a settlement
for a debt he (Usayd) owed to them, and none of the Prophet’s Companions
disagreed with him; this is a sound argument, according to the majority of
scholars.

(1) “Minah Al-Jalil” [2: 563].

(2) “Hashiyat Ad-Dustiqi "Ala Ash-Sharh Al-Kabir” [3: 62].
(3) Az-Zargani *Ald Khalil” [5: 82]

(4) “Adh-Dhakhirah” [5: 303].
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In “Mukhtasar Al-Fatdwd Al-Misriyysh”, Ibn Taymiyyah said; “Sa*id Ibn
Manstr narrated, through an authentic chain of transmitters, that *Umar
sold the fruits of the orchard of Usayd Ibn Hudayr, after his death, to his
creditors for a period of three years, and gave them the price he received as
a settlement for a debt of six thousand dirhams he (Usayd) owed to them.
And none of the Prophet’s Companions rejected his act”®

In ‘Al-Qawa ‘id An-Nirdniyyah Al-Fighiyyah’”, it states: “It is reported
that Sa'id Ibn Manstr, and Harb Al-Kirméni cited from him in his
book “Masd’il Harb Al-Kirmdni”, said; © Abbad Ibn *Abbad narrated from
Hisham Ibn ‘Urwah from his father that Usayd Ibn Hudayr died while
being indebted for six thousand dirhams. *Umar sent for his creditors and
sold them the fruits of Usayd's orchard for a certain number of years.”®
Ibn Taymiyyah said; “This story must have been well-known, and it has
not come to our knowledge that it has been denied by anybody, thus it is
unanimously approved.”®

€«

Ibnul-Qayyim said after mentioning this narration: “*Umar performed
this transaction in Medina in the presence of Al-Muhdjiriin (the Emigrants)
and Al-Ansdr (the Supporters). Yet, it is a story that would have become
widespread among the people of Medina, and consequently the Companions
of the Prophet, but not one of them denied it; rather, they approved it. It is
well-established that the Companions denied transactions which were less
grave than this one, even if they were performed by ‘Umar himself”®

QYOROYO

(1) “Mukhtasar Al-Fatawd Al-Misriyyah” (p. 337).

(2) “Al-Qawa ‘id An-Nirrdniyyah Al-Fighiyyah” by Ibn Taymiyyah (p. 140). This tradition
was mentioned by Ibn Kathir in “Musnad Al-Faraq” [1: 358], and it was related by Ibn
Sa'd in his “At-Tabaqat” [3: 606]; and others.

(3) “Al-Qawa ‘id An-Niiraniyyah Al-Fighiyyah” (p. 144).

(4) “Zad Al-Ma'‘ad” [5: 828].
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Topic Two
Shar'i Alternatives for Debt Conversion
in Contemporary Islamic Banking
Transactions

We have already indicated that both the first and second forms of
debt conversion are invalid and consequently shar'i prohibited. This is
because the first form represents a kind of Ribd An-Nasi'ah or (interest on
credit transactions/loans) practiced during the pre-Islamic period, which
is prohibited in the Qur'an. The second form, however, is regarded as
adispraised form of stratagem used for practicing this kind of Ribd, and
it has the same nature of the 'Inah transaction which is prohibited based
on the shar i rule of Sadd Adh-Dhard’i".

Moreover, it is worth mentioning that the new Islamic institutions nowadays
face many problems and crises because many clients do not pay their debts
which have come into being as a result of commutative contracts, such as the
Nasi'ah, Salam, Istisnd’ (manufacturing) sales, etc..., on the maturity dates,
claiming that they are insolvent or cannot repay at the specific dates. As a result,
these institutions face difficulties in fulfilling their financial liabilities, since they
mostly depend on repayment of the delayed debts, which are supposed to be
paid on the maturity dates. Also, these institutions may fail to repay the money
of the depositors upon their request due to the stoppage of financial cash flows
paid by the clients at maturity. Not only that, but they may also face difficulties
in repaying debts resulting from Salam and Istisnd * transactions.
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Also, this problem can be intensified by the global banking system because
it provides absolute confidentiality with regard to the accounts of depositors
and investors. This leads to the possibility of traders and individuals opening
current and investment accounts in foreign banks under a name and number,
or under only a number, giving them the ability to move their money, and to
withdraw any amounts they want, in any country, in complete confidentiality.
This often helps the solvent debtor, if he intends to procrastinate in giving
the repayment, to hide his wealth and to claim that he is insolvent when the
maturity date is due. The debtor in this case can present forged evidence to
prove his insolvency so that the creditor cannot rebut them before the judiciary.
Thus, the procrastinator can deceive the judiciary, and enjoy judicial protection
when he falsely and spuriously alleges that he is insolvent. This is to be added
to the fact that bad behavior has spread among the people and that there is an
absence of religious observances, which results in some people being willing
to consume ill-gotten money and to falsely claim to be insolvent to delay the
payment of debts, a matter that can eventually lead to instability and failure of
Islamic banking systems. Not only that, but failure to repay the debts under
the pretext of insolvency on the part of some clients leads to the loss of trust
between the client and the banking institution with regard to repaying debts
on the due dates. It is well known to financial experts that complete confidence
in repayment of debts on their maturity dates is one of the most important
reasons for the success of the Islamic banking system and for the protection of
its assets against loss and damage...etc.

Asaresult, some Islamic financial institutions tried to devise appropriate
methods to solve this problem (i.e. failure to repay debts on time), while
voiding the two prohibited forms of debt conversion but at the same time
protecting the financial institutions against the harm and losses they may
incur due to the clients’ procrastination in paying their debts under the
pretext of being insolvent. Also, these new methods have to take into
consideration the changing circumstances, living conditions and financial
transactions of people as well as the absence of religious motivation among
them. Another important factor that has to be observed is the principle of
“corrupted morals in any particular age” and how it should affect the fighi
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rulings that are based on the Ijtihdd of scholars in a way that fulfils interests
and protects the Islamic nation against corruption and harm.)

In this regard, the procedure I see acceptable in view of the Shari‘ah - if the
debtor refrained from repaying his debt on time - is that the Islamic financial
institution makes an agreement with the client to help him obtain the liquidity
he needs to settle his debt on maturity by means of Tawarrug (monetization),
a Salam (payment in advance) sale, an Istisnd ‘(manufacturing) sale...etc.?’
This should be an option, despite the fact that such means for providing
liquidity may cost him an extra sum over the amount he obtains to settle his
debt.® However, this extra sum, which the debtor pays in return for obtaining

(1) It is worth mentioning that the rightly-guided Caliphs stated that the manufacturers
(common workmen) should be held liable for the properties in their hands, contrary
to the original shar'i ruling, for the sake of achieving public interest and protecting
people’s properties against damage and loss. This is due to the inability of the owners
to prove transgression or negligence on the part of the workmen if they are not held
liable, especially with the corruption of morals and the frequent cases of misdeeds
committed by workmen or hired persons who often claim that damages occur beyond
their control, or without transgression or negligence on their part. This opinion was
adopted by Imam Malik and his followers, and it is the well-known opinion in the
Maliki School. Judge Ibn Rushd said; “The original ruling for the craftsmen is that they
are not guarantors but trustees (of the commodities in their hands) because they are
hired for the services they offer. Moreover, the Prophet (peace be upon him) ordered
the hired people to be held as trustees of, but not liable for, the commodity in their
hands . Yet, scholars held them (i.e. the craftsmen) liable due to the need of the people
for their services. This is because if they are held as trustees, and so not liable, they
may think of taking people's properties unjustly, which can be regarded as opening up
the means to damage properties in a way that would cause great injury to the owners
of such properties” (“Al-Muqaddimat Al-Mumahhidat” by Ibn Rushd (the Senior)
[2: 243]; “Al-I'tisdm” by Ash-Shatibi [2: 119]; “*Uddat Al-Bur(iq” by Al-Wansharisi
(pp. 546, 558); “Bidayat Al-Mujtahid” [2: 231, 232]; “Al-Ma’(inah” by Judge “Abdul-
Wahhéb [2: 1111]; and “Al-Bahjah” by At-Tus{li [2: 282, 283].

(2) The aim of a deferred sale is to defer the payment of the price of the object sold in
return for an increase over the price, and the aim of a Salam sale is to buy the deferred
commodity for a lower price. In “Al-Badd’i'” [5: 201], Al-Késani said; “A Salam sale
depends on the depreciation of the price because it is a form of a sale practiced by
insolvents (Bay ' Al-Mafalis)”

(3) This is regardless of whether the debtor is solvent or insolvent, or of an unknown
financial condition (unless he is destitute or suffers apparent extreme poverty), based
on the view of Ibn " Abbés, Judge Shurayh, and An-Nakh'i regarding the meaning of
Allah’s Saying: “And if the debtor is in a hard time (has no money), then grant him
time till it is easy for him to repay,..” [Al-Baqarah (the Cow): 280]. They argue =
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the cash, should not go to the creditor (the Islamic financial institution) in
any way, and it should not be likely that the whole process is used as a means
or stratagem for practicing usury due to a delay.

Here, one may ask, “How do you permit the use of a stratagem to practice
debt conversion, which is shar 1 prohibited?”

In this regard, I can say that this method is not a form of debt conversion
whereby the creditor delays the due debt for another term in return for
anincrease in terms of quality or quantity. It is, on the contrary, a method
intended to help the debtor repay his due debt at the specified time by
canceling that debt in return for the creation of another debt which becomes
payable at a future date, without bringing any benefit to the creditor. This
contractual action is not prohibited by any shar'i evidence, and thus is
regarded as permissible based on the opinion of Ibnul-Qayyim, in which
he says: “All contracts that are not prohibited by Allah and His Messenger
cannot be prohibited by anyone else. This is because Allah (glorified be He)
has explained to us in detail what is forbidden to us. Accordingly, nothing
can be regarded as being prohibited unless it is clearly prohibited (by Allah
or his Messenger). Moreover, since it is not permissible to allow what Allah
prohibited, it is not permissible to prohibit what Allah did not prohibit.”®
Also, Imam Ash-Shitibi said; “The established rule is to differentiate
between acts of worship and acts of business. This is because acts of
worship are originally meant for worshiping, without any need to consider
the intentions involved. Moreover, no act of worship can be performed
unless there is unquestionable evidence stating that it is permitted. That

= that the debt referred to in this verse is that resulting from borrowing, which can
be deferred for a longer time until the debtor can repay it. However, other debts
resulting from financial transactions should be paid at the specified date, otherwise
the debtor should be imprisoned until the debt is repaid. This depends on Allah's
saying: {“Verily! Allah commands that you should render back the trusts to those
to whom they are due;”} [An-Nis& (the Women): 58]. This is aimed at achieving
public interest and protecting people's properties against loss and damage, especially
in times of corruption of morals. (See: “Al-Jami" Li-Ahkdm Al-Qurin” by Al-Qurtubi
[3: 372]; “Ahkam Al-Quridn” by Ibnul-" Arabi [1: 245]; “Ahkdm Al-Qurin” by Al-Jassas
[2: 194]; “Ahkdm Al-Qurin” by Al-Kiya Al-Harrasi [1: 362].

(1) “T'lam Al-Muwagqgqi ‘in” [1: 383].
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is, the acts of worship are not something that can be invented. As for acts
of business, or transactions, they can be practiced as long as there is no
evidence stating that they are prohibited, since they are originally judged
according to their intention. Also, the original ruling on transactions is
that they are permissible as long as there is no evidence indicating the
opposite”®

As for considering this procedure as a stratagem aimed at helping the
debtor repay his debt on maturity, there is no shar'i problem concerning
this. This is because this stratagem is one form of the shar'i acceptable
stratagems and solutions to problematic situations. In the view of the
Shari'ah, stratagems (Hiyal) are of two kinds:

First: Invalid, unacceptable stratagems: They are the stratagems through
which legal contracts and acts are used to achieve prohibited goals, such as
shirking duties, turning the right into wrong and the wrong into right, or
other goals that contradict or violate shar ‘i principles. In this regard, Ibnul-
Qayyim said; “Stratagems are of two types; one type is practiced for the
sake of shirking duties, permitting the practice of prohibited matters, and
confusing between the wronged and the wrong doer and between right and
wrong. This kind is dispraised by the Salaf (predecessors).”@ He added: “All
stratagems that lead to an act or behavior that contradicts or violates any
shar 1 principle should be prohibited and invalidated.”®

Second: Valid, acceptable stratagems (or solutions): They are the stratagems
through which legal contracts and acts are used to reach a permissible goal, to
do what Allah has ordered us to do, to avoid what Allah has prohibited, to avoid
the commitment of sins, and to achieve an established interest. In “Ighdthat Al-
Lahfan”, Ibnul-Qayyim said; “Stratagems are of two kinds; one is performed
for the sake of doing what Allah, the Almighty, ordered us to do, or avoiding
what Allah, the Almighty, ordered us not to do, or avoiding the commitment
of sins, or extracting one's right from atyrant, or releasing the wronged from

the hands of atyrant. This kind is permissible and worthy of a reward”®

(1) “Al-Muwidfaqat” [1: 248].

(2) “Tghdthat Al-Lahfan” [1: 339].
(3) “Tbid. [2: 86].

(4) Tbid. [1: 339].
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Ash-Shitibi said; “Prohibited stratagems are those that violate a shar'i
principle or contradict a shar ' interest. Accordingly, if a stratagem does not

violate a shar '{ principle or contradict a shar 1 interest, it is not prohibited
or invalid”®

The criterion used to differentiate between the two kinds of stratagems
is based on the objectives and intentions behind the acts and practices
performed by such stratagems. That is, if the final objective intended by
the stratagem is permissible and compatible with shar'i rulings, then the
stratagem itself is permissible, and, by the same token, if the end objective
intended by the stratagem is forbidden or contrary to shar'f rulings, then
the stratagem is impermissible. In this respect, Ibnul-Qayyim said; “The
stratagems conform to the final objective with regard to permissibility and
prohibition. That is, if the objective is something good, then the stratagem
is good, and vice versa, and if the objective intended by the stratagem
belongs to acts of obedience to Allah, the Almighty, the stratagem will be
classified in the same category of good deeds, but if it belongs to sins, then
the stratagem itself falls in the same category of sins”®

In the light of the above, it can be concluded that the agreement of two
or more parties on using shar'? solutions to problematic situations, i.e.
acceptable stratagems, is permissible if the means used to achieve such
solutions and the end objectives intended by them do not contradict the
Shari ah, and if such solutions do not lead to a certain or probable evil. This
is because the agreement in such a case concerns contracts and practices
permissible in principle and intended to achieve shar ‘i acceptable goals and
certain or probable interests, which makes it a permissible agreement.

QYORORYO

(1) “Al-Muwidfaqat” [2: 387].
(2) “Ighathat Al-Lahfan” [1: 385].
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Conclusion

Shari'ah Controls for Debt Conversion and Replacement

After careful consideration regarding the opinions of the fighi scholars
on debt conversion and replacement,”) and after conducting an impartial
and objective analysis and discussion of their arguments over the forms
they agreed and disagreed upon, I deduced the following shar'7 controls:

First Regulation: Delaying the repayment of a debt payable in the
debtor’s liability for a conditional increase in its amount or description is
shar'i forbidden, whether this debt is a debt of a Salam, a price of a sold
object, aloan, or a compensation for a damaged object. This is because it is
a kind of Ribd An-Nasi'ah (interest on credit transactions/loans) which was
practiced during the pre-Islamic period, whose form is (give me a respite,
and I will increase the amount owing to you; or ‘Will you pay off your debt,
or delay the repayment for an increase in the amount of the debt?)

Second Regulation: Delaying the repayment of a debt due in the debt-
or’s liability in return for an increase in its amount or description through
afraudulent transaction represented in concluding a contract which is
not intended in itself. This form is shar'i forbidden, whether the debtor is
solvent or insolvent, since it is classified under the ‘Inah (buy back) sale,
which is shar'i forbidden. Moreover, forcing the debtor to resort to this

(1) An-Nawawi said; “Replacement is to buy the debt from the debtor for another debt”.
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form is even more detestable and inflicts a graver sin, since the creditor is
commanded to give respite or delay the due date for the debtor.

Third Regulation: The sale of a due debt by the creditor to the same
debtor for a deferred price of another kind (which is allowed to be sold on
credit) is shar'i permissible.

Fourth Regulation: The creditor’s conversion of his due debt by render-
ing it as a capital of a Salam in the debtor’s liability in return for a described
object to be delivered at a specified deferred date, is shar ‘i permissible.

Fifth Regulation: The creditor’s replacement of his due debt with the
usufructs of properties possessed by the debtor, such as a house, building,
storehouse, orchard, warehouse, plane, or the like, to be delivered at a spec-
ified deferred date, for example, one or five years, is shar ‘i permissible.

Sixth Regulation: The debtor’s receipt of cash funds in exchange for
adeferred object, by means of Tawarruq (monetization), a Salam (payment
in advance) or Istisnd' (manufacturing) contract, or through any other
similar shar'1 contract in order to pay off the due debt he does not possess
on maturity, is shar'? permissible, even if this costs him an increase over
the funds he receives. There is no shar ‘i constraint on financial institutions
to make arrangements necessary for the clients to achieve this purpose,
provided that this increase does not return, in any way, to the creditor (the
Islamic financial institution), and that the whole process is not likely to be
used as a means or a stratagem for practicing usury due to a delay.

Verily, Allah Knows Best
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Topic One
Definition of Tawarrugq

a) Linguistic Definition of Tawarruq

1- In the Arabic Language, the statement ‘Awraqa (verb; get Wariq)
Arrajul (man)’ means that one has got ‘Wariq, and the word ‘Istawraqa
(verb)’ means that he seeks ‘Wariq. The word ‘Wariqg' means dirhams
coined from silver. Accordingly, Arabs refer to money as coined silver and
to ordinary silver as uncoined silver. In “Mu ‘jam Magqdyis Al-Lughah’, it is
stated that the term ‘Wariq’ means money. In this regard, Al-Fayrtiz Abadi
said that the verb ‘Awraqa’ implies that a man has become of great wealth.®

Depending upon the above mentioned explanation, the word ‘Tawarruq’
refers to a great effort exerted by someone to get money. It also implies that
such a process is exercised by someone who does not work in such a field,
i.e. finance. This explains why a merchant who sells a commodity for
money, or a man who sells a portion of his properties to pay back his debt
or to increase his liquidity, cannot be called ‘Mutawarriq, which means
benefiting from monetization.

b) Terminological Definition of Tawarruq

2- The term “Tawarruq’ is used only by the Hanbali scholars. According
to them, it refers to a process whereby someone buys a commodity on credit,
and then sells it in cash to someone else other than the original seller for

(1) “Al-Qamiuis AI-Muhit” [P. 1198]; “Mu ‘jam Magqdyis Al-Lughah” by Ibn Faris [6: 101];
“Asds Al-Baldghah” [P. 496]; “Al-Mughrib” [2: 350]; and “Al-Misbdh™ [2: 816].
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alower price to get cash.®) In this regard, Ibn Taymiyyah said; “Tawarrugq is
a transaction where someone buys a commodity on credit, and then sells it
somewhere else in cash for a lower price due to his need for cash”®

3- The Hanbali scholars said that the terminological meaning of the word
“Tawarruq’ is related to its linguistic meaning. This is because, according to
them, the word “Tawarruq’ is derived from the word ‘Wariq’, which means
silver dirhams. In this regard, they said; “The transaction is called ‘Tawarruq’
because the purchaser buys the commodity to sell it again in order to get
cash”® They also said; “It is called Tawarruq because the buyer’s aim is not
to possess the commodity, but to get Warig, i.e. money”® In another place,
they also said; “The ultimate aim of Tawarrugq is to get Warig”® The meaning
of the word “Tawarruq’ then has expanded to imply gathering all forms of
money through such a transaction. This is why article (234) in “Majallat
Al-Ahkdm Ash-Shar‘iyyah "Ald Madhhab Ahmad” states; “Tawarruq refers
to a transaction whereby one buys a commodity on credit for a high price
and then resells it in cash for a lower price to get liquidity.” It is clear that this
definition is not limited to silver dirhams, but it extends to cover all forms
of money.

4- In the Shdfi'i school, Tawarruq is known as Zarnaqah’. In his book
‘Az- Zihir”, the great Shdfi'i Faqih and linguist AbG Manstr Al-Azhari
said; “Zarnaqah is a transaction whereby one buys a commodity on credit,
and then resells it in cash to someone else other than the original seller” He
also said; “It is the permissible form of ‘Inah”®

(1) “Al-Insaf ”[11:195]; “Al-Mubdi " [4: 49]; “Ma ‘tinat Uli An-Nuhd” [4: 67]; “Kashshdf Al- Qind*”
[3: 175]; “Sharh Muntahd Al-Irdadat” [2: 158]; and “Matdlib Uli An-Nuhd” [3: 61].

(2) “Mukhtasar Al-Fatawa Al-Misriyyah” by Ibn Taymiyyah (p. 327); and “T'ldm
Al- Muwagqgqi‘in” [3: 182].

(3) “Matalib Uli An-Nuhd” [3: 61]; and “Kashshdf Al-Qind*” [3: 175].

(4) “Majmi* Fatawa Ibn Taymiyyah” [29: 302].

(5) “Majmt* Fatdwa Ibn Taymiyyah” [29: 30]; “Tahdhib Mukhtasar Sunan Abii Dawid”
by Ibnul-Qayyim [5: 108]; “Al-Masd’il Al-Mdrdiniyyah” by Ibn Taymiyyah (p. 121);
“Baydn Ad- Dalil "Ala Butlin At-Tahlil” by Ibn Taymiyyah (p. 119); and “Al-Qawad ‘id
An- Ntirdniyyah Al-Fighiyyah” (p. 121).

(6) “Az-Zahir” (p. 216). In his book “Al-Misbah” [2: 527], Al-Fayytmi said; “It is also a form
of Inah, but it is permitted according to the agreement of the fighi scholars””
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The rest of the scholars referred to and discussed this issue, i.e. Tawarrug,
in their discussion of 'Inah and deferred sales; however, they did not give
it a special name.

5- On the other hand, there is a partial similarity between Tawarrug and
‘Inah, which results in some confusion among some scholars. In other words,
they consider Tawarruq as a type of ‘Inah, and accordingly apply the same
fighi ruling on both transactions. For example, Ibnul-Athir said; “Zarnaqah,
which is the same as ‘Inah, is a process where one buys acommodity on
credit for a high price, and then sells it to the original seller or to someone
else for a lower price. The word Zarnaqak’ is derived from the arabized
word Zarnakl’, which means ‘T have no gold’® In this regard, Ibnul-Qayyim
asked, “If one asks, if the buyer sells the commodity to someone else other
than the original seller, will this be ‘Inah?” The answer is: This transaction
will be regarded as Tawarrug, because it is meant to get Warig, i.e. money.
In anarration by Abi Ddwtid, Imam Ahmad stated that such a transaction
is a form of 'Inah, and, accordingly, he called it ‘Inah.?® Also, Al-Fayy(timi
said; “Even if the buyer sold the commodity to someone else other than the
original seller, but it was at the same session of the first contract, it would be
also aform of ‘Inah’®

QYOROVYO

(1) “An-Nihdyah” [2: 301]; “Al-Mughrib” [1: 364]; and “Al-Qdmis Al-Muhit” (p. 1149).
(2) “Tahdhib Mukhtasar Sunan Abii Dawid” by Ibnul-Qayyim [5: 108].
(3) “Al-Misbah Al-Munir” [2: 527].
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Topic Two
Rulings of Tawarrugq

a) Opinions of Fighi Schools

6- The majority of Faghis in the Hanafi, Shdfi'i, Maliki and Hanbali
schools see that Tawarruq is permissible. It is stated that Ibnul-Mubarak
said; “There is no problem in Zarnaqah”® It is narrated about Iyis Ibn
Mu'4wiyah that he permitted Tawarrssuq.” AbG Manstr Al-Azhari said
that it is permissible according to the opinion of all Fagihs. He also said;
“It has been narrated about 'Aishah (May Allah be pleased with her) that
though she used to take 10000 dirhams annually as her allowance from the
treasury, she used to deal in Zarnaqah, which is the permissible ‘Inah”®

Ibn Taymiyyah, however, was of a different opinion as he regarded Tawarruq
as a Makriih (detestable) transaction,” which is a narration reported from Imam
Ahmad.® It is also said that Ibn Taymiyyah prohibited Tawarrug,® which is

(1) “An-Nihdyah” by Ibnul-Athir [2: 301]; and “Al-Mughrib” by Al-Mutarrizi [1: 364].

(2) “Tahdhib Mukhtasar Sunan Abi Dawid” by Ibnul-Qayyim [5: 108]; and “Baydn
Ad- Dalil” by Ibn Taymiyyah (p. 119).

(3) “Az-Zahir” by Al-Azhari (p. 216).

(4) “Majmir* Fatawd Ibn Taymiyyah” [29: 30, 302, 442, and 446]; “Mukhtasar Al-Fatiwd
Al-Misriyyah” (p. 327); and “Al-Masd’il Al-Mardiniyyah” (p. 121).

(5)“Majmii* Fatawd Ibn Taymiyyah” [29: 303, 302, 442, and 446]; “Al-Qawd 'id An- Niirdniyyah
Al-Fighiyyah” (p. 121); “Baydn Ad-Dalil” (p. 119); “Al-Masd’l Al- Mérdiniyyah” (p. 121);
“At-Tahdhib” by Ibnul-Qayyim [5: 108]; “Al-Insdf” [11: 195]; “Al-Mubdi*” [4: 49]; and
“Ma ‘inat Uli An-Nuhd” [4: 67].

(6) “Al-Ikhtiyarat Al-Fighiyyah” (p. 129); “Al-Furil*” [6: 316]; “Al-Mubdi*” [4: 49]; and
“Al-Insaf” [11: 195].
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another narration from Imam Ahmad. Ibnul- Qayyim, furthermore, followed
the opinion of his Sheikh which prohibits Tawarrug.®

Moreover, it has been narrated about *Umar Ibn *Abdul-'Aziz that he
said; “Tawarruq is the same as Ribd (usury)’,® meaning it is also prohibited.®

First: Hanbili School

7- Imam Ahmad stated that Tawarrugq is permissible and his disciples
adopted the same opinion, which is the authorized opinion in the school.
This type of transaction is permitted by Ibn Muflih in the book “Al-Furi*”,
by Burhinud-Din Ibn Muflih in the book “Al-Mubdi'”, by Ibnun-Najjar
Al-Futthi in the book “Ma ‘tinat Uli An-Nuhd”, by Al-Buhti in the books
“Kashshdf Al-Qind'” and “Sharh Al-Muntahd”, by Ar-Rayhabéni in the
book “Matalib Uli An-Nuhd”, and by other scholars.®

In his book ‘Al-Insdf”, Al-Mardawi said; “If one needs cash, and
accordingly buys a commodity, whose real cash price is 100 pounds, for
150 pounds on credit, then there is no harm in such a transaction, which
is Tawarruq. This opinion is the authorized opinion in the School and the
one adopted by the disciples of Imam Ahmad”®

Accordingly, article (234) in “Majallat Al-Ahkdm Ash-Shar‘iyyah "Ald
Madhhab Al-Imam Ahmad” states; “Tawarruq is permissible and refers to
atransaction where one buys a commodity on credit at a high price and
then resells it in cash for a lower price to get liquidity”

Second: Maliki School

8- Maliki scholars did not have a clear opinion regarding the issue of
Tawarrug, and did not mention its known form in their writings. However,

(1) ‘T'lam Al-Muwagqqi‘in” [3: 182]; “At-Tahdhib” by Ibnul-Qayyim [5: 108]; “Mukhtasar Al-
Fatiawd Al-Misriyyah” (p. 327); and “Majmii* Fatdwd Ibn Taymiyyah” [29: 303 and 434].

(2) T'lam Al-Muwaqqi ‘in” [3: 182]; “At-Tahdhib” by Ibnul-Qayyim [5: 108]; and “Baydn
Ad-Dalil” (p. 119).

(3) As Ibn Taymiyyah said; “Majmii* Al-Fatawd” [29: 434]; and “Mukhtasar Al-Fatiwd
Al-Misriyyah” (p. 327).

(4) “Ma ‘tnat Uli An-Nuhd” [4: 67]; “Al-Mubdi ' [4: 49]; “Matalib Uli An-Nuhd” [3: 61]; “Al-Furd"”
[6: 316]; “Sharh Muntahd Al-Irdddt” by Al-Buhti [2: 158]; and “Kashshdf Al-Qind*” [3: 175].

(5) “Al-Insaf Li-Ma ‘rifat Ar-Rdjih Min Al-Khildf” [11: 195].
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their opinions regarding the issue of ‘deferred sales, which states; “Whoever
sells a commodity for a deferred price is not allowed to buy it in cash for
alower price from the buyer”, implies that Tawarruq is permissible. This is
because the transaction stated in the above mentioned opinion is prohibited
only if the seller in the first sale is himself the buyer in the second sale. They
also attributed the prohibition of this transaction to the argument that the
ultimate goal of such two sales is to incur an interest-based loan where
aperson lends another an amount of money to be paid with anincrease at
the due date. As for the issue of Tawarrug, it is clear that such a cause of
prohibition is absent here. Moreover, in his opinion regarding deferred sales,
Ibn Juzayy said in his book “Al-Qawdnin Al-Fighiyyah®, “It is permissible to
sell the commodity to someone else other than its first seller”® This opinion
implies that it is permissible to sell a commodity to someone else other than
the first seller, even if it is sold in cash for a price lower than its deferred
price, which is the issue of Tawarrug.

The above mentioned argument is confirmed by the following fighi
opinions:

a) Inhis book “An-Nazd’ir Fi Al-Figh”, Abt “Imran Al-Fasi As-Sinhéji
said; “If one sells a commodity on a deferred payment basis and
then buys it from the same buyer on a cash basis for a price lower
than its first price, the second transaction will be invalid. This is
because the whole transaction is used here as a means for prac-
ticing Ribd. In other words, the commodity goes back to the first
seller as if he did not sell it in the first place. Accordingly, the sale,
in this case, is used as a stratagem for paying an amount of money
and getting it back with an excess, which is a pure form of Ribd” He
added, “Our opinion concerning this issue is that it is a sale which
is used as a means for practicing Ribd, which explains why it is for-
bidden, since it is Ribd which is the intended transaction in this
process, not the sale. So, the sale is to be forbidden if the following
conditions occur; (I) the first seller is the buyer in the second sale,
(IT) the second sale is executed immediately after the first one, (III)
the commodity is the same in both sales, and (IV) the cash price

(1) “Al-Qawdnin Al-Fighiyyah” by Ibn Juzayy (p. 277).
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is lower than the deferred one. That is, in the presence of all these
conditions, the transaction changes from a sale-based transaction
into a Ribd-based one”V

According to the first condition, if the buyer in the second sale is someone
else other than the seller in the first sale, the transaction will be valid, since
it becomes, in this case, a Tawarrugq transaction.

b) In his book “Ash-Sharh As-Saghir”, Ad-Dardir said; “Types of sales

c)

are to be forbidden in case they are frequently used as a means for
doing something banned by the Shari'ah. An example is concluding
a sale for the sake of incurring an interest-based loan. In this sale,
the seller sells a commodity for, say; 10 pounds on a deferred
payment basis, and then re-purchases it on a cash basis or on credit
for a shorter period at a lower price. In this case, the commodity
goes back to its original owner, and he receives an amount which is
higher than the amount he paid for it.?) In his book “Hdshiyaht As-
Sawi "Ald Ash-Sharh As-Saghir”, As-Sawi said; “The following are
the conditions that, if all are present at the same time, make deferred
sales invalid; (I) the first sale is on a deferred payment basis; (II) the
buyer in the second sale is himself the first seller or his agent;(III)
the commodity is the same in both sales; (IV) the seller in the
second sale is himself the buyer in the first sale or his agent; (V) the
second price is of the same kind as that of the first price; and (VI)
the second price is paid in cash as a whole or deferred as awhole”®

In his book ‘“Al-Mugqaddimat Al-Mumahhiddt”, Ibn Rushd said;
“Among the transactions upon which the principle of ‘Sadd Adh-
Dhard’i*’ (blocking the means which may lead to an expected
evil) can be applied are the sales whose outer form is valid,
however, they are in fact used as a means for practicing Ribd. An
example is a sale whereby one buys a commodity on a deferred
payment basis for, say; 100 dinars, and sells it to the same seller
for, say; 50 dinars, on the spot. In such a case, both parties used

(1) “An-Nazd'ir Fi Al-Figh” (pp. 28 and 29).
(2) “Ash-Sharh As-Saghir” [3: 117].
(3) “Hashiyat As-Sawi ‘Ala Ash-Sharh As-Saghir” [3: 118].
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an outwardly valid sale to practice a Ribd-based loan where the
seller pays the buyer 50 dinars on the spot to be paid 100 dinars
afterwards, which is a prohibited transaction.”®

Depending on the above discussed points, it can be concluded that
Tawarrugq is permissible in the Maliki School.

Third: Shdfi'i School

9- The Shdfi'i scholars permit Tawarrug,® as stated by Ab Mansir Al-
Azhariin hisbook “Az-Zahir Fi Gharib Al-Faz Ash-Shdfi'i Alladhi Awda ‘ahu
Al-Muzani Fi Mukhtasarih”, where he said; “Zarnaqah is atransaction
whereby one buys a commodity on a deferred payment basis for a specific
price, and then sells it to someone other than its seller on the spot, which
is a permissible transaction according to the consensus of the scholars”®
This implies that Tawarrugq is permissible according to the Shdfi'i School,
because Al-Azhari, besides being a great linguist, was a great specialist in
fight opinions of Shdfi'i School, as stated by those who wrote his biography,
such as Ibnus-Subki, who said about him in his book “Tabagdt Ash-
Shdfi‘iyyah”, “He was a significant linguist, and a great specialist in Figh
and fighi Schools”® In fact, his saying ‘the consensus of the scholars, should
mean the consensus of the scholars of Figh, or the consensus of Shdfi'i
scholars, as he was a trustworthy person in citing their opinions.

The permissibility of "Inah sale in the Shdfi'i School can also be affirmed
by Ash-Shafi'{’s opinion in his book “Al-Umm’”, where he said; “If one buys

(1) “Al-Mugqaddimat Al-Mumahhidat” [2: 39].

(2) They also permit ‘Inah sale. In his book “Ar-Rawdah”, An-Nawawi said; “ Inah sale is
not among the prohibited sales. It is a sale whereby one sells something for a deferred
price to someone and delivers it to him, and then re-purchases it from him on a cash
basis, before receiving the deferred price, for a lower price. It is also permissible for one
to sell a commodity on a cash basis for a specific price, and then re-purchase it from
the same person for a higher deferred price, whether he has received the first price or
not, and whether ‘Inah sale has become a custom in the country or not. This is the
sound and known opinion in the books of the pupils of Imam Ash-Shéfi*i. Moreover,
Ibnul- Qayyim, in his book “‘Ildm Al-Muwaqqi'in”, stated that Imam Ash-Shafi'i
permitted ‘Inah sale, an opinion also mentioned by At-Tahawi in his book “Ikhtilaf
Al-"Ulamd” [3: 114]; and by other scholars.

(3) “Az-Zahir” (p. 216).

(4) “Tabagqat Ash-Shafi‘iyyah Al-Kubrd” [3: 64].
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a commodity from another on a deferred payment basis, the seller is allowed
to buy the same commodity from the buyer or from someone else at a higher
or lower cash or deferred price, or in return for another commodity regardless
of its price, since the second sale is not related to the first one. To illustrate,
if the commodity in the first sale is a slave girl, the buyer shall be entitled to
have sexual intercourse with her, to give her as a gift, to emancipate her, or to
sell her to someone other than her first seller for a price lower or higher than
the deferred price by which he bought her. If this is the case, then how can
selling the slave girl to her first seller be banned? And how can one assume
that the price paid for the slave girl in the second sale is a compensation
for the deferred price, especially after her possession went to the first seller
through a new sale and for a new price? And how can this be permissible for
the seller while not permissible for the buyer?”®

Fourth: Hanafi School

10- Unlike ‘Inah, Tawarruq is permissible according to the Hanafi
School. This can be demonstrated by the following opinions:

a) In his discussion of ‘Inah and the conditions of its invalidity,
Az-Zayla'isaid; “According to us, ‘Inahisinvalid if the commodity
is re- purchased from its buyer or his heirs. This is because if the
buyer sells, gives as a Hibah (Gift), or bequeaths the commodity
to someone, and then the original seller buys it from the latter,
the sale will be valid, since the change of the cause of possession,
in this regard, has the same effect as selling different properties”®
Ibn " Abidin, the great researcher in the Hanafi School, mentioned
and approved the opinion of Az-Zayla'i which is stated in his
book “Radd Al-Muhtir”.®

(1) “Al-Umm’ [3: 69]. Ash-Shafi'1i stated the same opinion in another place in his book “Al-
Umm’”, where he said; “My principle is that any contract which is outwardly valid cannot
be invalidated due to an accusation or a custom between the two parties. Accordingly,
I permit the contract in such a case depending on its outward validity; however, I
disapprove the intention of the two parties if it would make the contract invalid if it is
declared” It is clear that the ruling of ‘Kardhah’ (detestability), here, is applied only to
‘Inah, not to Tawarrugq due to the valid intention of the buyer in the latter.

(2) “Tabyin Al-Haqd’iq Sharh Kanz Ad-Daqd’iq” [4: 55].

(3) “Radd Al-Muhtar” [4: 114].

194



Rulings of Tawarrug

b) Inthe book “Sharh Al-'Indyah *Ala Al-Hiddyah’, it is stated; “...this
is unlike the case when the buyer sells the commodity to a party
other than the seller, because the profit does not go to the seller in
such a case, or when the seller buys the commodity from a party
other than the original buyer, since the profits he gets in such a case
is not from the original buyer. This is because the difference of causes
of possession has the same effect as selling different properties”®

c) Al-Kaséni said; “According to us, if one sold a commodity for
adeferred price and the buyer took possession of it, the seller
cannot be allowed to buy it from the original buyer for a lower
price. However, if the original buyer sold the commodity to
another buyer, the original seller would be allowed to buy it from
the second buyer for a price lower than its first deferred price.
This is because the difference of the cause of possession has
the same effect as selling different properties, which prevents
Rib4a>@

Accordingly, the writings of the Hanafi scholars stated that their authorized
books clearly state the permissibility of Tawarruq because the profit does not
go to the first seller. Therefore, they referred to and permitted the Tawarruq
transaction, though they did not call it by such a name. This is clear in
their opinion stating that the transaction will be shar'i-valid if (A) sells (B)
acommodity at a deferred price, then (B) sells this commodity to a third
party from whom (A) repurchases the same commodity on the spot at a price
lower than the deferred one for which (A) had sold it to (B). This is because
the transaction, in this form, cannot be used as a means of practicing Riba.
Accordingly, it can be said that the permissibility of such atransaction is based
on the permissibility of Tawarruq in their School.

Fifth: The Scholars Prohibiting This Practice

11- In his books, Ibn Taymiyyah gave more credence to the sec-
ond narration of Ahmad, which implies the detestability (Kardhah) of

(1) “Sharh Al-"Indyah” by Al-Bébarti [6: 69].
(2) “Badd’i* As-Sand’i™ [5: 199].
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Tawarrug.? It is also reported that he adopted the third narration of
Imam Ahmad in which he prohibited Tawarruq.®

Ibnul-Qayyim adopted the opinion of his sheikh Ibn Taymiyyah in which
he favors the prohibition of Tawarruq.® However, he stated that it is less
harmful than ‘Inah. In this regard, he said; “If the (compelled) person resells
the commodity again to its sellet, it will be ‘Inah, and if he sells it to a third
party, it will be Tawarrug, and if he sells it to a third party with whom he
and the first seller made an agreement in advance, it will be astratagem for
practicing Ribd. All these three kinds of transactions are used by usurers, and
the least of them in terms of prohibition is Tawarruq” *Umar Ibn * Abdul-
*Aziz stated that Tawarruq is reprehensible, and in this regard he said; “It is
the same as Ribd... and our Sheikh used to prohibit Tawarruq. He was asked
many times about it while I was present, however, he did not permit it”®

b) Proofs of the Scholars Permitting Tawarruq

First Proof:

12- Most of the Quranic Verses imply permissibility, such as the following:

- {“...whereas Allah has permitted trading...”}
[Al-Bagarah (The Cow): 275]
- {“...while He has explained to you in detail what is forbid-
den to you...”}
[Al-An‘am (Cattle): 119]
- {*... O you who believe! Eat not up your property among

yourselves unjustly except it be a trade amongst you, by
mutual consent “}

[An-Nisd’ (Women): 29]

(1) “Majmii* Fatdwa Ibn Taymiyyah”[29: 30,302,442, and 446]; “Al-Masd’il Al-Mardiniyyah”
(p. 121); and “Mukhtasar Al-Fatdwa Al-Misriyyah” by Ibn Taymiyyah (p. 337).

(2) “Al-Ikhtiyarat Al-Fighiyyah” by Al-Ba'li (p. 129); “Al-Furi"” by Ibn Muflih [6: 316];
“Al-Insdf” by Al-Mardawi [11: 195]; and “Al-Mubdi*” [4: 49].

(3) T'lam Al-Muwaqqi ‘in” [3: 182 and 212]; and “Tauhdhib Mukhtasar Sunan Abi Dawid”
[5: 108].

(4) ‘T'lam Al-Muwagqqi ‘in” [3: 182].
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Al-Kasani said; “The outward meaning of the Verses implies that all
forms of sale are permissible except those prohibited by evidence. )

The above stated Qur’anic Verses clearly indicate that a contract which
is not prohibited by Allah, the Almighty, and his Messenger (peace be
upon him) cannot be prohibited. This is because Allah, the Almighty,
has explained to us in detail what is prohibited for us. Accordingly, what
is prohibited should be prohibited in a clear, detailed manner. Also, just
as it is not permissible to allow what Allah has prohibited, it is not also
permissible to prohibit what Allah has permitted.? In his book “Al-
Muwdfaqat”, Ash-Shdtibi said; “The established rule is that one should
differentiate between acts of worship and business activities. This is because
acts of worship are originally meant for worshipping, without any need to
study their intricate details. Moreover, no act of worship can be performed
unless there is unquestionable evidence stating that it is permitted. That
is, acts of worship are not something that can be invented. As for business
activities, or transactions, they can be practiced as long as there is no
evidence stating that they are prohibited, since they are originally judged
according to their intricate details. Also, the original ruling on transactions
is that they are permissible as long as there is no evidence indicating the
opposite”®

Accordingly, the original ruling concerning contracts, which are ordinary
practices, is that they are not prohibited, and accordingly, they are judged as
permissible until there is evidence that proves the opposite. As for Tawarrug,
there is no shar'i evidence stating that it is prohibited, which means that it
is permitted. In other words, the absence of evidence prohibiting an act is
in itself a proof of the permissibility of such an act. Thereupon, Tawarruq is
not shar ‘i prohibited because there is no shar ‘i evidence prohibiting it, and
thus, practicing Tawarrugq is permissible as it is not referred to in any shar'i
text, just like any other matter which is not prohibited.

(1) “Badd’i*As-Sand’i*” [5:189]
(2) T'lam Al-Muwagqgqi ‘in” [1: 383].
(3) “Al-Muwidfaqat” [1:284]
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Second Proof:

13- A Qiyds (analogical deduction) should be drawn between things
and their counterparts or analogues, as mentioned in the letter sent by
‘Umar Ibnul-Khattdb to AbGt Mtisd Al-Ash'ari (may Allah have mercy
upon them both) regarding the principles of issuing Fatwa, in which
he said; “Compare things with their analogues, and see which is more
closer to Allah, and to the right, and follow it”® In his comment on the
letter, Imam Najmud-Din An-Nasafi said; “If something new happens or
appears regarding which there is no known Fatwa, try to compare it with
similar things to find out its ruling”® In the same respect, Al-Mazni said;
“The Fagihs, from the time of the Prophet (peace be upon him) until now,
agree unanimously that the analogue of something right is also right, and
the analogue of something wrong is also wrong”® Accordingly, we can
conclude the following:

a) Tawarruq is similar to the known sale transactions between mer-
chants, which are permitted by the consensus of the scholars. In
such transactions, a merchant may sell and buy on the spot, or buy
in cash and sell on deferred payment, or buy on deferred payment
and sell in cash. In this case, the merchant may sell acommodity
for a price higher than the purchase price, or may sell it for the
same price or with no profit, to avoid market recession or to obtain
cash which he needs to buy other commodities. In other cases, he
may have to sell one commodity for a price lower than the purchase
price, which is Tawarrug, to get cash so as to trade, settle his debts
and financial duties, or to support his family, which are all legally
acceptable interests. In the viewpoint of Figh, there is no difference
between the purposes aimed at through such transactions, be they
Tawarrugq, profit, or benefiting from the commodity, since they are
all legally permitted interests due to the non-existence of any shar '
proof or evidence prohibiting them. In his justification for the per-

missibility of Tawarruq, Sheikh Ibn Sa'di said; “..( Tawarruq is

(1) “Al-Madkhal Al-Fighi Al-*Amm”by Az-Zarqa [1: 68]
(2) “Tilbat At-Talabah” by An-Nasafi (p. 130)
(3) “Al-Madkhal Al-Fighi» by Az-Zarqa [1: 75]
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permissible) because the purchaser does not resell the commodity
to the first seller, and because most shar'i texts in this regard in-
dicate its permissibility. Moreover, the meaning of the transaction
itself implies that it is permissible, since there is no difference, from
the Fighi viewpoint, between purchasing a commodity for using it
in daily life activities or reselling it for the sake of cash. This does
not imply resorting to stratagems to practice Ribd, and also the
transaction itself is needed by the people, which makes it subject to
the principle stating that what is needed by the people and does not
contradict shar ‘i principles cannot be prohibited by the Shari‘ah.®

b) Tawarruq,asatransaction, is similar to the shar ‘i solution to problematic
situations (Makhraj shar'i) which the Prophet (peace be upon him)
directed the man to in the incident of the bad dates. Instead of buying
one measure of good dates for two measures of bad dates (which is
prohibited by the Shari‘ah due to being a form of excess usury), the
Prophet (peace be upon him) ordered the man in question to sell two
measures of bad dates for, say; one dirham, and then buy one measure
of good dates with that dirham. This is stated in the hadith narrated by
Ab Sa'id Al- Khudri and Abt Hurayrah saying:

«Allah's Messenger employed someone as a governor at Khaybar.
When the man came to Medina, he brought with him dates called
Janib. The Prophet asked him; Are all the dates of Khaybar of this
kind?’ The man replied; ‘By Allah, no, O Allah’s Messenger! But
we exchange two Sd's (a unit of measure equal to 2172 gm) of
inferior quality dates for one Sa" of this kind of dates (i.e. Janib),
or exchange three S4's for two of it On that, the Prophet (Peace
be upon him) said; ‘Don’t do so [as it is a kind of Riba (a usurious
transactions)]. Sell the dates of inferior quality for money, and
then buy Janib with the price’.»?

(1) “Al-Irshad Ilé Ma rifat Al-Ahkam” by Ibn Sa'di (pp. 107, 108)
(2) Narrated by Al-Bukhiri, Muslim, At-Tirmidhi, An-Nas&i,and Méilik from Abt Sa'id
Al-Khudri and Abt Hurayrah. “Sahih Al-Bukhdri” [3: 97]; “Sahih Muslim” [3:1208];

“‘Aridat Al-Ahwazi” [5: 249); “Sunan An-Nasd’i” [7: 244]; “‘wAl-Muwatta™ [2: 632]. =
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In other words, the Prophet (peace be upon him) taught the man to
avoid the forbidden transaction and to replace it with two permissible
separate contracts executed successively in a way that achieves the same
goal; namely to replace bad dates with good dates of lesser quantity. By
doing so, two legal contracts are carried out, since the goal behind them is
legally permissible, even though achieving it by one contract is prohibited.

This is also the case with Tawarruq. Although obtaining cash through
aninterest-based loan or through ‘Inah, which is a usurious stratagem, is
prohibited, it is permissible according to the Shari‘ah to obtain it (cash)
through Tawarruq. It is permissible to get cash through Tawarrug to settle
a debt or to meet other needs. However, this should be done through
a permissible transaction, such as a Salam, or through two separate
transactions or contracts, each of which is permissible on its own. Also, the
second party should be different in both transactions. This is the case with
Tawarruq, where lending with an interest, whether directly or indirectly, by
using a stratagem, as in the case of ‘Inah, is not present. The great scholar
Muhammad At-Tahir Ibn ‘Ashtr analyzed this issue. He said; “In Figh
terminology, At-Tahdyul (trickery) is an attempt to dress a prohibited act
in the form of a permissible act, or to dress a shar ‘i-unacceptable act in
the form of a shar'i-acceptable one, so as to dodge the resulting blame.
Thereupon, At-Tahdyul is used with the affairs prohibited by Shari ah.
However, doing something permissible using a way which is different from
the normal one could be called skillfulness or good management.”

Third Proof:

14- It is invalid to draw a Qiyds (analogical deduction) between Tawarruq
and 'Inah. This is simply because the reason for prohibiting *Inah does not
existin Tawarrug, thatis, ‘Inah is used as a means to practice an interest- based
loan, while Tawarrugq is not. To explain, the commodity in the ‘Inah sale goes
back to its original or first seller, as though it had not been taken from his
possession, meaning that the sale is of no importance in the whole process.
Accordingly, the transaction is used only as a means to practice Ribd, where

= Inhisbook “T'ldm Al-Muwaqqi ‘in” [3: 238], Ibnul-Qayyim said; “The apparent meaning
of the hadith implies that it is an order to conclude two separate contracts”
(1) “Magqadsid Ash-Shari'ah Al-Islimiyyah” by Ibn * Ashtr (p. 110).
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one party gives the other an amount of money, and then he gets it back with
an excess. Tawarrug, however, is very different from such a stratagem. The
seller in Tawarruq does not benefit except from the sale of the commodity in
the first sale, since the commodity does not go back to him in the second sale,
but rather, it goes, through a new separate contract, to another party who has
no relation with the first seller. Accordingly, comparing the seller with the
lender, who practices Ribd by means of a stratagem in the 'Inah sale, shows
the great difference between them, which proves that it is not a valid Qiyds.

On the other hand, one may argue that the buyer in Tawarruq may suffer
a loss represented in the difference between the purchase using a deferred
price and the sale in cash to a third party. The answer is simply that this
is permissible according to the Shari‘ah. The majority of scholars argue
that the deferment in a credit sale is assigned a portion of the price.!’ In
this regard, Ash-Shatibi said; “A seller of a commodity will not defer the
price unless he expects a higher value, which is an excess over the cash
price”® Ash-Shawkani also said; “It is permissible to sell a commodity on
a deferred payment basis for a higher price”® This is because, as Al-Kasani
said; “There is a difference between cash payment and deferred payment,
since the commodity is better than the debt, and the cash price is more
valuable than the deferred price”®

c) Proofs of the Scholars Prohibiting Tawarruq

First Proof:

15- Purchasing the commodity on a deferred payment basis is not
permissible in principle, since the ultimate end of the purchase for the
buyer is to subsequently resell the same commodity in return for a price
paid on the spot lower than the one he paid on credit, which is the same
as an interest-based loan. The original ruling is that credit sale is deemed
permissible only when the buyer’s intention behind the purchase of the
commodity is to trade or benefit from the commodity. This differs from

(1) ‘Majmir* Fatawd Ibn Taymiyyah” [29: 499]; “Al-Mughni” by Ibn Qudamah [6: 432];
and “Az- Zarqani "Ald Khalil” [5: 176].

(2) “Al-Muwadfaqat” [4: 42]

(3) “Umand’ Ash-Shari'ah” by Ash-Shawkani (p. 288); and “Nayl Al-Awtdr” [5: 152 and after].

(4) “Badd’i* As-Sand’i'” [6: 187].
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Tawarrug, where the buyer’s intention is to sell the commodity which he
bought on credit for a lower cash price to get cash, which is the same as
Ribd, as it implies excess repayment represented in the deferred price.!

In the book “Majmii* Fatawd Ibn Taymiyyah™, Ibn Taymiyyah said;
“There are three forms of purchase:

First; purchasing the commodity for the sake of benefiting from it, such as
food, drinks, clothes, houses, etc..., and this is the permissible form of sale.

Second; purchasing the commodity for the sake of trading, which is
apermissible form of trading.

Third; purchasing the commodity for a purpose other than the above
mentioned purposes, which is to obtain cash. In other words, if one fails
to obtain cash through a loan or a Salam sale, he may buy a commodity on
a deferred payment basis, and then sell it for a price paid on the spot to obtain
cash, which is Tawarruq. This transaction is regarded as reprehensible,
according to the prevalent figh? opinion. This is also the opinion attributed
to Ahmad in one of the two narrations from him regarding this issue, in
which he quoted the saying of *Umar Ibn ‘Abdul-'Aziz: ‘At-Tawarruq is
the same as Ribd””?

It is also stated in the same book that “If the buyer in a credit sale buys the
commodity with the intention to utilize or trade in it, the sale is permissible;
however if he buys it for the sake of cash, that is, to buy the commodity for, say;
100 pounds on a deferred payment basis, and then sell it for 70 pounds in cash,
the transaction is invalid according to the prevailing opinion of the scholars”®

In “Mukhtasar Al-Fatawa Al-Misriyyah” Ibn Taymiyyah said; “Tawarrugq
is a process where the buyer buys the commodity for a deferred price, and
then sells it somewhere else for a cash price lower than the deferred price to
obtain cash. There is a disagreement among the scholars concerning such
a transaction; however, the strongest opinion states that it is prohibited
because it is, in reality, Ribd”®

(1) “Majmi* Fatawa Ibn Taymiyyah” [29: 30, 302 and 446]; and “Al-Masd’il Al-Maridiniyyah” (P. 121)
(2) “Majmir® Fatawd Ibn Taymiyyah” [29: 442].

(3) Ibid. [29: 303].

(4) “Mukhtasar Al-Fatawd Al-Misriyyah” [P. 327].
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Ibnul-Qayyim said; “Our Sheikh used to prohibit the transaction of Tawar-
rug, and although he was questioned about it several times, he did not permit
it. He said; “The cause of the prohibition of Riba exists in Tawarrugq. This is
beside the additional cost represented in purchasing the commodity and then
selling it for a lower price. The Shari'ah cannot prohibit something harmful
and then permit something else which is more harmful”®

Ibn Taymiyyah said; “There is a disagreement among the early (Salaf)
and contemporary scholars regarding the issue of Tawarrug; however, it
is prohibited according to the prevailing opinion, which is backed by the
opinion of ‘Umar Ibn 'Abdul-'Aziz in which he said; ‘Tawarruq is the
same as Ribd. Allah, the Almighty, prohibited giving an amount of money
in return for a higher amount to be paid at a later date due to the harm
and injustice incurred to the borrower who is in need of money, which
applies also to Tawarruq. Deeds (their correctness and rewards received
from them) depend upon intentions, and every person gets but what he
has intended”@

Ibnul-Qayyim said; “...in case the commodity is sold to its first seller, it
will be ‘Inah, and in case it is sold to a third party, it will be Tawarruq. The
ultimate purpose behind the two transactions is the price, i.e. cash. That is,
the buyer obtains a price paid on the spot in return for a higher deferred
price (debt), which is the same as Ribd.®®

Second Proof:

16- Tawarruq can be deemed as a form of the sale of the compelled
(Bay' Al-Mudtarr), which is forbidden by the Prophet (peace be upon him)
in the following hadith:

«...the Prophet forbade the sale by a compelled person...»®

(1) “T'lam Al-Muwagqqi ‘in” [3: 182].

(2) “Majm* Fatawa Ibn Taymiyyah” [29: 434]

(3) “Tahdhib Mukhtasar Sunan Abti Dawid” [5: 108]

(4) Narrated by Abti Daw(id, Ahmad, Al-Bayhaqi, but its chain of transmission is weak,
as stated by An-Nawawi in ‘Al-Majmi;"” [9: 161] and other scholars. “Mukhtasar Sunan Abil
Dawid” [5: 47]; “As-Sunan Al-Kubra” by Al-Bayhagqi [6: 17]; and “Musnad Ahmad” [1: 116].
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Ibnul-Qayyim said; “There are two narrations from Ahmad regard-
ing the issue of Tawarrug, one of them states that Tawarruq is detestable
(Makrtih) due to it being a form of compelled sale. Abt Dawtid narrated
from *Ali that the Prophet (peace be upon him) forbade the compelled
sale”® In the Musnad of Ahmad, it is narrated that * Al said:

«"Ali Ibn Abii Talib gave a sermon to us saying, A stingy time is
certainly coming to mankind when a rich man will hold fast to
what he has of his possessions (his property), though he was not
commanded to do so. For this, Allah, the Most High, says: {“...
And do not forget generosity among you.”’}.”) The men who
are compelled will effect the sale, while the Prophet (peace be
upon him) prohibited any sale based on compulsion’. Then "Ali
mentioned the hadith (of the compelled person).»®

In this regard, Ahmad pointed out that ‘Inah is practiced by a man who
is in great need of cash, and because the rich refuse to give him an interest
free loan (Qard Hasan), he is forced to buy a commodity on a deferred
payment basis, and then sell it in cash. In this case, if the buyer sells the
commodity to the first seller, the transaction will be ‘Inah, and if he sells it
to a third party, it will be Tawarrugq. It is clear that the price is the intended
objective of both transactions.®”

Third Proof:

17- In Tawarrug, the seller says to the buyer: this commodity is for, say;
10 pounds in cash, and then sells it to him for a higher deferred price, which
is prohibited by the Shari‘ah, depending on the opinion of Ibn *Abbis in
which he said; “If you agree on a cash price, and then execute the sale upon
this agreement, it will be permissible. However, if you agree on a cash price,
and then change the sale to be on a deferred payment basis, the transaction
will be regarded as selling money for money, which is prohibited.”® In this

(1) “Mukhtasar Sunan Abts Dawiid” by Al-Mundhiri [5: 47].

(2) [Al-Baqarah (The Cow): 237].

(3) “Musnad Ahmad” [1: 116]

(4) “Tahdhib Mukhtasar Sunan Abii Dawid” [5: 108]; and “Baydn Ad-Dalil” (p. 119).
(5) “Al-Musannaf” by Ibn * Abdur-Razziq [8: 236].
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regard, Ibn Taymiyyah said; “Ibn " Abbas pointed out that if one specified
a cash price for a commodity, and then sold it for a deferred price, then
his intention was to sell dirhams for dirhams, and deeds depend upon the
intentions of their doer. This transaction is called Tawarrug”® He also said;
“His words imply that if one sets a cash price for a commodity, and then
sells it for a deferred price, this suggests that his intention was to exchange
dirhams for dirhams, which is the process of Tawarrug, that is the process of
specifying a cash price, and then concluding the transaction on a deferred
payment basis at a higher price”® In another place, he also said; “In the
same respect, Muhammad Ibn Sirin said; ‘If one wants to sell a commodity
on a cash basis, then he should begin by bargaining (with the buyer) on
this basis, and if he wants to sell it on credit, then he should also begin
by bargaining over a credit price. The scholars regard a sale transaction
where both parties bargain over a cash price and then execute the sale at
adeferred price as a reprehensible transaction because it may be intended
for selling dirhams for dirhams”®

Fourth Proof:

18- Sadd Adh-Dhard’i* to Ribd, by drawing a Qiyds (analogical deduction)
to ‘Inah. In this respect, Ibnul-Qayyim said; “We disagree completely with
the Hanbali scholars regarding these issues. They permit Tawarrugq, which is
the same as 'Inah. What is the difference between reselling the commodity
to its first seller or to a third party? On the contrary, reselling the commodity
to its first seller would not cause the buyer much harm or loss. How can they
prohibit something that causes harm, and permit another thing that causes
a greater harm? The end objective of both practices is the same, namely to
get 10 dirhams on the spot and repay 15 dirhams on a later date, while the
commodity, which is nominally exchanged, is used only as a means to achieve
such an objective, since it is sold back to either its first seller or a third party,
both of them making no difference to the basic objective of the transaction”®

(1) “Majmi* Fatawd Ibn Taymiyyah” [29: 446]

(2) Tbid. [29: 442]

(3) “Baydn Ad-Dalil *Ala Butlan At-Tahlil” (p. 120)
(4) T'lam Al-Muwaqqi ‘in” [3: 212]
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d) Discussing the Proofs and Determining the Strongest
Opinion

After reviewing the proofs presented by the scholars permitting Tawarrugq
and those prohibiting it, I reached the following conclusions;

First Point:

19- The scholars prohibiting Tawarrug depend on the argument that
the Tawarruq beneficiary purchases the commodity for a deferred price
with the intention of selling it for a cash price which is often lower than
the deferred price. The intention here is to obtain cash, which is banned
by the Shari'ah because of such an intention. This is because the buyer in
such a case cannot be differentiated from the borrower in an interest- based
loan situation with regard to the outcome of both transactions. Also,
the permissible form of purchase is that practiced with the purpose of
possessing, making use of or trading in the commodity purchased, but not
for other purposes.

This argument has two defects:

a) Thereisno shar i principle prohibiting this transaction, and the one
assumed to be so is nothing but an opinion that is not supported
by any shar'i or reasonable evidence. On the contrary, in the view
of the Shari ah there should be no difference between the one who
purchases with the purpose of possessing, making use of or trading
in the commodity and the one who purchases with the purpose of
selling the commodity for the sake of obtaining cash, since all these
purposes are legally permissible. In his book “Al-Muddyanah”, Ibn
*Uthaymin said; “One purchases the commodity for the purpose of
possessing it or for the purpose of selling it to obtain cash, and both
purposes are valid”®

b) Drawing a Qiyds (analogical deduction) between the Tawarruq
beneficiary and the borrower in interest-based loans under
the pretext that both of them become liable to pay an amount
which is higher than the amount they obtained, is an unsound

(1) “Al-Mudayanah” (p. 7).
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Qiyds. The reason is that such a pretext is ineffective due to it
being contrary to ashar'i principle that implies that obtaining
acash amount in exchange for a higher compensation deferred for
alater date is forbidden only when it is achieved through Ribd or
‘Inah, which is a means or a stratagem to practice Ribd. Achieving
such a purpose, however, through permissible contracts or shar ‘i
solutions (Makhdrij Shar‘iyyah)V is shar'i permissible, due to
the non-existence of any shar 'f evidence prohibiting it, and based
on the rulings pertaining to the following similar or analogous
transactions:

i)

Permissibility of the Salam contract, which the scholars called
“Bay" Al-Mafalis, i.e. a sale exercised by insolvents, or “Bay" Al-
Mahawiy’, i.e. asale exercised by those in great need of money. In
this sale, the one in need of money receives an amount of cash
in advance in exchange for a specific deferred commodity whose
market value is higher than the amount he received.? This is the
same purpose as that of Tawarruq. Al-Kéasani said; “The Salam
sale depends on the depreciation of the price because it is aform
of sale practiced by insolvents (Bay ' Al-Mafilis)”® As-Sarakhsi
said; “The Salam contract is one of the ‘insolvent contracts’
because its subject matter is sold for a lower price than its likes
or its market value. In other words, if the commodity sold was
in the hands of the buyer at the time of the contract, he would
sell it at its market value, or even higher, if he could”® Moreover,
Ibnul-Qayyim said; “This belongs to the Salam sale, which is
called “Bay" Al-Mafalis” (sale practiced by insolvent persons).

(1) “Al-Makharij Ash-Shar‘iyyah” (permissible solutions) refers to the stratagems used as
anescape from deadlocked situations or as a way to do permissible acts, avoid forbidden
acts, give rights to their owners and fight injustice. This is unlike prohibited stratagems,
which Ibn Qud4mah defined as “when someone signs alegal contract to reach a forbidden
purpose or to do something prohibited by Allah, such as illegally avoiding a duty or
shirking the payment of dues...etc” “Al-Mughni” [6: 116]; “Ighdthat Al-Lahfan” [1: 339];
T'lam Al-Muwagqqi ‘in” [3: 252]; and “Al-Muwdfaqat” [2: 387 and 4: 210].

(2) “Al-Ishraf *Ala Masd’il Al-Khildf” by Judge * Abdul-Wahhab Al-Baghdadi [2: 567].

(3) “Badd’i* As-Sand’i'” [5: 201].

(4) “Al-Mabsut” [12: 126].
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In such aform of sale, one may have to sell a commodity that
would be available only in the future, such as an expected crop,
for a price that is to be paid in advance. He resorts to such a form
of sale in case he is insolvent or in great need of the price (in
ready cash). Accordingly, such a sale is permissible only in case
of a great need, but would not be so if someone, for example,
needs the price for trade or to achieve higher profits. To explain,
the seller sells his future commodity for a price paid on the spot
lower than the market value, and the buyer thinks that it is better
to buy it now for alower price than its price at the time itbecomes
available (deliverable). This means that the buyer would not
buy a commodity which is not present on the spot for a price
paid in advance unless he thinks that the price he pays now is
lower than the price of the commodity when it is available. In
other words, he seeks the financial profit, because if he hopes to
receive a divine reward, he would give the seller (the insolvent)
the amount of the price as an interest free loan (Qard Hasan)”®

ii) Permissibility of the Qard Hasan (interest free or ‘goodwill’
loan) whereby one party borrows upon the request of a second
party (who is in need of money) an amount of money from
a third party in return for a certain compensation, which is
deemed permissible according to the opinion of the Shdfi'i
and Hanbali scholars. In such a case, the borrower undertakes
to repay an excess amount, but the extra amount in such
acase goes not to the lender, but to the mediator (the first
party), which does not contradict the Shari'ah. In his book
‘Al-Mubdi*”, Burhanud-Din Ibn Muflih said; “If one says to
another: ‘Borrow 100 pounds for me (from a third party), and
I will give you 10 pounds; it would be permissible because the
extra amount granted to him is regarded as a compensation
for using his reputation to obtain the loan in question”® In
“Hdshiyat Ash-Sharawdni "Ald Tuhafat Al-Muhtdj”, it is stated

(1) “Zad Al-Maad” [5: 815].
(2) “Al-Mubdi*” [4: 213].
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that, “If one says to another: ‘Borrow 100 pounds for me, and
I'll give you 10 pounds, the 10 pounds here will be regarded
as compensation, and the loan beneficiary (the real borrower)
shall be responsible for the repayment”® In his book “Al-
Hawi”, Al- Méawardji said; “If one says to another: ‘Borrow 100
pounds for me, and I will give you 10 pounds, this transaction
is regarded as reprehensible by Ishaq, while it is permitted
by Ahmad. We, however, regard it as a compensation-based
transaction, and thus permissible. That is, if the mediator
gives the loan from his own money, he would not be entitled
to the compensation, which is paid for the service represented

in obtaining the loan from a third party”®

Second Point:

20- The argument used by the scholars prohibiting Tawarruq - which
states that the reason behind the prohibition of Ribad is present in Tawarruq
and that this transaction also involves the cost of buying the commodity
and selling it at a lower price, which means that it should be prohibited
since the Shari‘ah cannot prohibit something harmful and permit another
thing that is more harmful®- has two defects:

a) The reason behind the prohibition of Ribd lies in the unjust act
practiced by the lender against the borrower represented® in
stipulating an excess over the capital of the loan or obtaining such
an excess by using a usurious stratagem (as in the case of ‘Inah
whereby the parties agree, in advance, on executing a usurious

transaction in which an amount of money is lent in return for

an excess over the capital using a commodity as a stratagem or

anominal counter to give such aprohibited transaction alegal

form). This means that the cause of prohibition here has nothing

(1) “Hashiyat Ash-Sharawani” [6: 381].

(2) “Al-Hawi Al-Kabir” [6: 440]; and “Hdshiyat Al-Qalyiabi” [2: 258].

(3) T'lam Al-Muwagqgqi ‘in” [3: 182].

(4) ‘Majmiy® Fatawd Ibn Taymiyyah” [29: 24]; and “Al-Qawd‘id An-Nirdniyyah Al-
Fighiyyah” by Ibn Taymiyyah (P. 117).
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to do with a compensation contract whereby a party may endure
afinancial loss to obtain an amount of cash, as in the case of Salam, or
to obtain a commodity in advance, as in the case of deferred payment
sales. These forms of financial transactions are permitted according to
the consensus of the scholars. To explain, it is permissible, according
to the Shariah, for the price paid in advance in the Salam contract to
be lower than the current market value of the deferred commodity,”
and for the period of deferment to be allotted a portion of the price.?

Moreover, it is clear that the seller in Tawarruq transactions does not
take an excess over the capital through an interest-based loan or through
a usurious stratagem, unlike the usurer who takes advantage of the bor-

(1) Ibn Rushd said; “Salam is permitted for the sake of facilitating financial transactions
for people since the buyer chooses to pay the price in advance to get the commodity
at a lower price at a future date, and the seller chooses to obtain a lower price in
advance due to the deferment of delivery of the commodity in question.” (“Biddyat
Al-Mujtahid” [2: 302]). Ibnul-Qayyim said; “The seller, in a Salam sale, sells his
future commodity for a lower price, and the buyer thinks that it may be better to buy
it in advance at a price lower than its price when it becomes available for delivery.
This means that if the buyer knows that the price of the commodity at the time of
the delivery would be the same as the price he paid, he would not pay the price in
advance” (“Zad Al-Ma'ad” [5: 815].

(2) “‘Majma® Fatawd Ibn Taymiyyah” [29: 499]. Ibn Qudimah stated that the period of
deferment becomes obligatory when the concluding parties agree to defer the price, the
rent, the dowry, or Khul' (conditioned release from marriage for payment from the wife)
compensation. This is because the period of deferment is allotted a portion of the price
in such transactions. “Al-Mughni” [4: 432]. This opinion relies on the shar'i principle
stating that the period of deferment has afinancial value in absolute compensation
contracts. This is because such contracts represent a kind of trade, which is permitted
and encouraged by the Shari'ah, as away to achieve a profit. Allah, Glorified Be He,
says: {“O you who believe! Eat not up your property among yourselves unjustly except
it be a trade amongst you, by mutual consent. And do not kill yourselves (nor kill one
another). Surely, Allah is Most Merciful to you™} [An-Nisd’ (Women): 29]. This is unlike
the delay of the repayment in loan transactions, which should not be compensated,
otherwise it will change into Ribd An-Nasiah (interest on credit transactions/loans).
This is because the loan, in the view of the Shari ‘ah, is a contract of charity and leniency
that depends on the lender’s desire to donate the usufruct of his loan to the borrower,
seeking the reward from Allah on the Day of Resurrection. This implies that it is not
shar'i permissible to use the loan as ameans for eliciting profits and trading in debts,
which is done by taking compensation against the delay of repayment.
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rower’s misfortunes. To illustrate, the seller in Tawarruq transactions sells
his commodity to the buyer on a deferred payment basis for a higher price,
which is shar'i permissible, even if the buyer is forced (by his need for
money) to do this transaction. In this respect, Ibn Taymiyyah said; “If the
buyer is forced to buy something, then the seller should sell it to him for the
price of the like (market value), such as when one is forced to buy a type of
food available only in the possession of a certain person. In this case, the
seller should sell it to him at the market value. If the seller, however, sells
it to him on a deferred payment basis, he may increase the price since the
period of deferment is allotted a portion of the price”™ Moreover, there
is no relation between this form of sale and the independent sale contract
the buyer concludes with a third party for a cash price lower than the price
for which he bought the commodity from the first seller, which can be re-
garded as the main difference between Ribd and Tawarruq.

b) The assumption that the cost the buyer bears in Tawarrugq (through
purchasing the commodity and selling it at a loss) is higher than the
interest in a Ribd transaction, if true, cannot be leant on as evidence
for prohibiting Tawarruq under the pretext that the Shari ‘ah cannot
prohibit something harmful and then permit another thing that is
more harmful. In fact, this argument has nothing to do with the
issue in question, since an interest- based loan is prohibited by shar '
texts, while Tawarruq is permitted by many shar ‘7 proofs. Not only
that, but also there is no shar'i evidence prohibiting Tawarrug.

It is well-known that no scholar of Shariah prohibits the transaction in
which one sells bad dates for dirhams, and then buys, with such dirhams,
a lesser amount of good dates, if such a quantity is lower than the quantity
he may obtain by exchanging the bad dates for good dates directly, under
the pretext that the Shari‘ah cannot prohibit something harmful and
permit something more harmful. By the same token, no scholar prohibits
the transaction whereby one buys a commodity on credit if borrowing its
(cash) price in exchange for an interest would help him buy it at a lower
price than the credit price, under the pretext that the Shari'ah cannot

(1) “Mukhtasar Al-Fatawd Al-Misriyyah” (p. 326)

211



Tawarruq: Rulings and Modern Applications

prohibit something harmful and permit something more harmful. Also,
no scholar prohibits Salam transactions if the cost the buyer bears (to
obtain immediate cash) is higher than the cost he may bear if he obtains
the cash he needs by means of Ribd, under the pretext that the Shari‘ah
cannot prohibit something harmful and permit another thing that is more
harmful.

Third Point:

21- The scholars prohibiting Tawarruq depend on the argument that
Tawarruq belongs to “Bay* Al-Mudtarr” (the sale of the compelled), which
is prohibited by the Prophet. However, this argument is not acceptable and
can be refuted referring to the following points:

a) The hadith prohibiting “Bay* Al-Mudtarr” (the sale of the compelled)
has a weak chain of transmission and cannot be taken as proof, as
stated by the scholars of Hadith. It is narrated from Ahmad, Abt
Dawtid, Al-Bayhaqi from Sélih Ibn ° Amir, from a Sheikh from Bani
Tamim, from "Ali as a Marfti® (traceable) hadith. Ibnul-Qattéan said;
“Salih Ibn ‘Amir is unknown, and the Sheikh from Bani Tamim is
unknown.” In the book, “Mizdn Al-I'tidal’, it is stated; “Salih Ibn
* Amir is unknown. He does not even exist. He is only mentioned in
the chain of transmission of a Marfii® (traceable) hadith from " Ali in
which “Bay' Al-Mudtarr” (the sale of the compelled) is prohibited.
However, this hadith is Mungqati* (discontinued)” * Abdul-Haqq said;
“It is a weak hadith” Also, Al-Bayhaqi said; “It is narrated through
different chains of transmission from * Ali and Ibn ‘Umar, and all are
weak.” It is also classified as a weak hadith in the book “Al-Muhalld”
by Ibn Hazm. In the book °Al-Majmi'”, An-Nawawi said; “This
chain of transmission is weak because this Sheikh from Bani Tamim
is unknown.”V)

b) If we suppose that “Bay' Al-Mudtarr” (the sale of the compelled)
is prohibited, then it should be pointed out that not everyone who

(1) “Fayd Al-Qadir” [6: 332]; “Mukhtasr Sunan Abii Dawid” by Al-Mundhiri [5: 47];
“Musnad Ahmad” [1: 116]; “Sunan Al-Bayhaqi” [6: 17]; “Al-Muhalla” [9: 22]; “Ma *alim
As-Sunan” by Al-Khattabi [5: 47]; and “Al-Majm1:*” by An-Nawawi [9: 161].
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needs money to buy food, drink, medicine, clothes, or shelter for
himself and his family, or who is forced to sell any of his properties
to buy any of the previous items can be classified under the category
of “Bay' Al-Mudtarr” (the sale of the compelled), which is prohibited.
After stating the weakness of the hadith prohibiting “Bay* Al-Mudtarr”,
Ibn Hazm said; “Since the two narrations of the hadith are not authentic,
let us find out the ruling on this issue elsewhere. Undoubtedly, anyone
who buys food and clothes for himself and his family is compelled
(Mudtarr) to do this transaction. Therefore, if such a transaction is
deemed invalid due to the element of compulsion it involves, then every
transaction whereby one obtains his basic needs, i.e. food, clothes, etc.,
from somewhere else other than his own productive means would be
deemed invalid as well, which is surely unreasonable. The Prophet
(peace be upon him) bought measures of barley for his family, and
died while his armor was mortgaged against their price. Thus, any
transaction whereby one buys or sells to provide for his own and his
family’s basic needs (despite being compelled to do so) is deemed valid.
This is because the sale transaction here is exercised through mutual
consent of the contractual parties, and thus, is deemed valid based on
the Qurianic Verse permitting transactions that are based on mutual
consent””®

c) The scholars prohibiting “Bay" Al-Mudtarr” (the sale exercised by
acompelled person due to his need) did not prohibit all forms of such
a sale, including Tawarrug, but rather they only prohibited the forms
involving injustice and excessive deceit.? However, concluding sale

(1) ‘Al-Muhalld” [9:22].

(2)In his book “Kashshdf Al-Qind'”, Al-Buhiti said; “Purchasing from him (the
compelled) isreprehensible” Thisisbecause, as he stated in the book “Al-Muntakhab”,
“He (the compelled) often sells for a lower price than the price of the likes (i.e. the
market value)” “Kashshdf Al-Qind *” [3: 140]. In his discussion of “Bay* Al-Mudtarr”
(sale exercised by a compelled person) Burhanud-Din Ibn Muflih said; “According
to anarration about Ahmad, “Al-Mudtarr” is the one who has to buy a commodity
even for a higher price than its normal value (due to his urgent need of it)” “Al-
Mubdi*” [7: 4], Ibn *Abidin said; “Bay* Al-Mudtarr takes places when the seller
refuses to sell a basic commodity to someone who is in urgent need of it except =
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and purchase transactions with the compelled (Mudtarr) person at
the market (fair) prices is shar i valid, according to the consensus
of Muslim scholars. Not only that, but also some of them regard it
as recommendable from the Shari ‘ah perspective, since it helps the
compelled person meet his needs.

In this respect, Al-Manéawi said; “Bay’ Al-Mudtarr is prohibited. It is
when a person is compelled, by someone else, to enter into a contract, which
is deemed invalid in such a case, or when a person has to sell any of his
properties to repay a debt or to buy food, and is thus forced to sell at alower
price. In this case, the person in need (Mudtarr) should be supported,
whether by giving him a benevolent loan or by purchasing his commodity at
the market value...etc”®

In the same regard, Al-Khattabi said; “Bay* Al-Mudtarr has two forms:

i) Itiswhen aperson is compelled to enter into a contract. In such a case,
the contract is void.

ii) It is when a person has to sell any of his properties to repay a debt
or to buy food, and thus is compelled to sell at a lower price. In such
a case, this person should not be exploited, but rather, he should be
supported by purchasing his property at the market value”®

Ibn Taymiyyah said; “If the buyer is forced to buy something, then the
seller should sell it to him at the price of the likes (i.e. the market value), such
as when one is forced to buy a type of food available only in the possession
of a certain person. In this case, the seller should sell it to him at the market

= for aprice much higher than the market price, or when the buyer refuses to buy
acommodity from someone who is in urgent need of the price except for a price much
lower than the market price” “Radd Al- Muhtdr” [4: 106]. The same meaning is stated
in the book “An-Nutaf” by As-Sughdi. Also, in the book “Al-Ikhtiyardt Al-Fighiyyah
Min Fatawa Ibn Taymiyyah” (p. 122), it is stated that, “Al-Mudtarr is the one who
cannot find the commodity he needs except in one place. In such a case, the seller
should sell it to him at the market value. That is, the buyer has the right to buy the
commodity at the market value whether the seller accepts this or not” “Mawahib Al-
Jalil” [4: 248].

(1) “Fayd Al-Qadir” [6: 332].

(2) “Ma alim As-Sunan” [5: 47].
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value. If the seller, however, sells it to him on a deferred payment basis, he
may increase the price since the period of deferment is allotted a portion
of the price”®

He also said; “Similarly, when one cannot find the commodity he needs
except in one place, the seller should sell it to him at the same price he sells
to other people, since the Prophet (peace be upon him) prohibited “Bay"
Al-Mudtarr” (the sale exercised by a compelled person). Likewise, in case
of any urgent need, as when the people cannot find basic commodities, i.e.
clothes and foodstuffs, except in one place, the seller is obligated to sell it to
them at the market value, and they should not pay any extra amount”®

d) Even if we presume that “Bay" Al-Mudtarr” is prohibited, it is clear that

the reason why such a sale is prohibited is not present in Tawarrugq. Al-
Mutdarr, from the Shari'ah perspective, refers to a person who has to
buy or sell a commodity. Here, the scholars divided “Bay* Al- Mudtarr”
into two forms; the first is when one is compelled (by another) to buy
or sell a commodity, and this practice is prohibited. The second is when
one is compelled (by his need) to buy food, drink, medicine, clothes...
etc, which is not available except in the possession of one person who
sells such a commodity for a price much higher than the market price
(Ghabn Fahish), or when one is compelled (by his need) to sell any of his
commodities to obtain cash to buy food, drink, clothes, medicine...etc,
and cannot find anyone to buy such a commodity from him except one
person who buys it at a price much lower than the market price. This
reason, namely selling to or buying from ‘Al-Mudtarr” (the compelled
person) at unfair prices (due to his need) is not present in the transaction
of Tawarruq that we are discussing. This can be explained according to
the following two points:

i) In Tawarrug, the person usually buys a commodity on a deferred
payment basis at the market value (for a credit sale) or at a slightly
higher value to sell for cash, which is shar'i permissible. That is,
he is allowed to buy a commodity on credit for a price higher than
its cash price on the basis that the deferment is settled in return

(1) “Mukhtasar Al-Fatawd Al-Misriyyah” (p. 326).
(2) “Majmir* Fatawd Ibn Taymiyyah” [29: 300].
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for a portion of the price. Also, there is no shar'i problem for the
seller in this transaction.

The Tawarruq beneficiary (Mutawarriq) sells the commodity
he bought on credit to a third party, who has no relation with
the first seller, for a cash price usually lower than the credit
price, which is a shar ‘i permissible transaction for both parties;
the seller (Mutawarriq) and the new buyer. These are the true
contemporary forms and applications of Tawarruq upon which
the scholars permitting Tawarruq have based their opinions.

Fourth Point:

22- The scholars prohibiting Tawarruq argue that the seller, in Tawarrug,
says to the Tawarruq beneficiary (the buyer in this case): “This commodity
is for (X) pounds on cash”, and then sells it to him for a higher price on
adeferred payment basis, which is not permissible based upon the opinion
of Ibn *Abbas reported by * Abdur-Razzéq in his “Musannaf”. This opinion
states: “If both parties agreed on a cash price, and then conclude the
transaction accordingly, there will be no problem. However, if they agreed
on a cash price, and conclude the transaction on a deferred payment basis,
the transaction will be invalid due to it being a form of selling dirhams for
dirhams?” In fact, this argument is not acceptable due to the following two
problems:

a) Itis not necessary in Tawarruq that the seller specifies a cash price
for the commodity and then sells it to the Tawarrug beneficiary
for a higher deferred price. This even does not usually happen in
Tawarruq.

b)

Even if this happens between the Tawarruq beneficiary and the
seller, it is not prohibited by any shar ‘7 evidence, and the narration
about Ibn *Abbas cannot be regarded as a shar'i proof upholding
its prohibition because of the following reasons:

i)

It is also reported about Ibn " Abbas that he permitted this form
of transaction. In the book “Al-Musannaf” by Ibn Abt Shaybah,
itis stated that, “If the seller says to the buyer: “This commodity
is for (X) pounds on credit, and for (Y) pounds in cash, and
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then they agreed on either price and departed, the sale is valid,
according to Ibn ‘Abbas, Tawts, ‘Atd, Al- Hakam, Hammad
and Ibrahim”®

In his book “Sunan At-Tirmidhi”, Imam At-Tirmidhi said; “If
the seller says to the buyer: “This garment is for 10 pounds
in cash and for 20 pounds on credit; it is permissible if they
agreed on either price before they separated”®

iii) At the end of the narration (of the hadith) that prohibits

Tawarruq in the book ‘Al-Musannaf” by *Abdur-Razzaq,
Ibn *Uyaynah said; “When I told Ibn Shubrumah about it,
he said; “There is no problem in performing it”

The explanation given by Ibn Taymiyyah for the hadith pro-
hibiting Tawarruq (by Ibn 'Abbas) is contradictory to the
other explanations provided by the scholars of the traditions.
In his book “An-Nihdyah”, Ibn Al-Athir said; “This hadith re-
fers to a transaction whereby one party gives a garment, for
example, to another party to estimate, and when the second
party estimates the garment at, say; 30 dirhams, the first party
says to the second party: ‘Sell it, and take any amount that
is over this price. In this case, if the second party sells the
garment for more than 30 dirhams in cash, the transaction
will be permissible, and he is entitled to the extra amount.
However, if he sells it on credit for a higher price than its cash
price, the transaction will be void and impermissible”®

Both explanations of the hadith are ambiguous and cannot be used as
evidence upon which Tawarruq can be prohibited.

Fifth Point:

23- Prohibiting Tawarruq based on drawing a Qiyds (analogical deduction)
to ‘'Inah is not acceptable. To explain, the scholars, in this case, prohibit
Tawarruq on the strength of the argument that there is no difference in the

(1) “Al-Musannaf” by Ibn Aba Shaybah [6: 119 - 121].
(2) “Sunan At-Tirmidhi Ma'a Al-*Aridah” [5: 239].
(3) “An-Nihdyah Fi Gharib Al-Hadith Wa Al-Athar” [4: 125].
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fight ruling between selling the commodity to the original seller (as in ‘Inah)
and selling it to a third party (as in Tawarruq). According to them, selling the
commodity to the original seller may cause the buyer only a little cost and effort,
which raises the question, how something harmful (ie. ‘Inah) is prohibited
while something more harmful (Tawarruq) is permitted. This is despite the
fact that both transactions are used for the same purpose, which is giving 10
dirhams on the spot in return for 15 dirhams payable later using a piece of
silk (commodity) that is resold to its original seller in one transaction and to
athird party in the second transaction.’) The reason why this argument is not
acceptable is that it overlooked the difference between the two transactions;
namely selling the commodity to a third party in the case of Tawarrug. Also,
it does not pay attention to the principle of achieving people’s interests or the
difference between the circumstances (in both transactions). We pointed out
the shortcomings of this Qiyds (analogical deduction) previously, and thus
there is no need for repetition.®

The Chosen Opinion:

24- After an objective review of the proofs introduced by both par-
ties, I conclude that the arguments introduced by the scholars permitting
Tawarruq are stronger and more persuasive, unlike those presented by
the scholars prohibiting Tawarruq, which are unreliable and can easily
be refuted by impartial, academic scrutiny. This is despite the ineffective
attempts made by the scholars prohibiting Tawarrugq to prove its prohibi-
tion relying on the principle of “Sadd Adh-Dhard’i*”, which are based on
exaggeration and extremism. Here, I find it important to state the opin-
ion of the great scholar Muhammad At-Tahir Ibn *Ashar in which he
draws the scholars’ attention to the difference between exaggeration and
“Sadd Adh- Dhard’i*” in deducing fighi opinions. He said; “One thing that
should be pointed out and stressed in the field of Figh and Ijtihdd (legal
reasoning and discretion) is the difference between exaggeration in reli-

Ade v D

gion (or in applying fighi rules) and the principle of “Sadd Adh-Dhard’i*”,

Ade D

which is aminute difference. The principle of “Sad Adh-Dhard’i*” aims
at preventing a cause of corruption (Mafsadah), while exaggeration in

(1) T'lam Al-Muwagqgqi ‘in” [3: 212].
(2) See: Notes (14 and 20) of the Research.
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religion refers to the extreme practice of attaching something permissi-
ble to something prohibited by the Shariah, or the process of practicing
a shar'f act in a more excessive manner than required by the Shari'ah
under the pretext of avoiding slackness, which, in the Sunnah, is called
“extravagance”. There are different degrees of extravagance, according to
Figh, some of which fall under the category of piety regarding personal
acts, which sometimes leads to undue difficulties, or piety regarding pub-
lic acts which the people sometimes find disconcerting, and some fall
under the category of dispraised obsession. Thus, the Muftis and scholars
should avoid exaggeration and extremism in their fatwas and opinions,
which are often related to people’s activities and acts of worship”®

YOYOY®

(1) “Magqadsid Ash-Shari'ah” by Ibn " Ashtr (p. 118).
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Topic Three
Modern Applications of Tawarruq
(Organized Banking Tawarruq)

a) Definition of Organized Banking Tawarruq (OBT)

25- Many Islamic financial institutions (IFI) nowadays use Organized
banking Tawarruq (OBT) as a shar'i alternative for the interest-based
loan practiced by conventional banks, and as an organized alternative
for individual unorganized forms of Tawarruq, which cause large
financial losses and requires great effort from the Mutawarriq (Tawarrugq
beneficiary). OBT is based on the same shar'i ruling and mechanisms
of individual Tawarruq, however, it uses a better contractual system that
ensures the required liquidity for the client when needed, without the
difficulties and great losses that usually result from individual Tawarruq.
In OBT, the bank purchases the commodity or commodities for the client
from the international market (whose prices are less changeable, which
protects the client against sharp price fluctuations in other markets), and
then sells it to a third party on behalf of the client (after the client legally
takes possession of it), with the objective of providing liquidity for the
client.

26- Though the formulas used by IFI’s in the agreements they conclude
may differ in terms of their details and components, they all depend on the
same contractual system, which is defined as follows:
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First: The bank purchases the commodity or commodities from the
international market at a set price according to the specifications determined
by the client.

Second: After taking possession and legal receipt of the commodity
by the bank, it sells it to the client at a specified price according to the
installment scheme both parties agreed on.

Third: The client then entrusts the bank to sell the commodity or com-
modities to a third party for a cash price.

Fourth: The bank sells the commodity on behalf of the client under the
terms they agreed upon and delivers its price to him.

27- In this regard, it is worth mentioning that though it is based on the
shar'i Tawarrug, OBT can be regarded as a new financial transaction or deal
that consists of a set of successive and inseparable contracts, which the bank
and the client agree beforehand to execute in a specific manner according
to anagreed number of successive stages. Such an arrangement of contracts
aims at achieving a specific financial goal intended by both parties to the
contract.

Moreover, in present day commercial and banking traditions, the
agreement (Muwdtaah) preceding such a transaction is considered as
being binding on both parties. This is because this transaction is based
on a contractual arrangement of connected parts, which is designed to
achieve a specific purpose by grouping the contracts and undertakings
in one deal according to a set of conditions that govern that deal as one
inseparable unit.

b) Basis for Concluding Shar ‘i Ruling on Organized Bank-
ing Tawarruq (OBT)

To understand the shar ‘i ruling on Organized Banking Tawarruq (OBT),
the following five principles should be taken into consideration:

First Principle:

28- Organized Banking Tawarruq (OBT) is a new transaction and thus
its components (concluding parties, formula, and subject matter) and
consequences should be judged according to the general shar ‘7 rulings on
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contracts. This means that whenever these shar ‘1 rulings are met, Tawarruq will
be regarded as a valid and binding transaction, and thus its requirements have
to be fulfilled. This is based on the following Qur’anic Verse:

{“O you who believe! Fulfill (your) obligations™}
[Al-M#’idah (The Table): 1]

This is because it is undoubtedly permissible for people to invent new
types of contracts that help them meet their needs and serve their interests,
as long as these contracts are compatible with shar i principles.)

Second Principle:

29- It is well known in the Shari ah that the traditional form of a contract
or deal cannot be regarded alone as evidence that any form different from
the known form of this contract would be shar'i prohibited. To explain,
prohibition should be applied only if the conditions and regulations of the
contract that should be observed according to the Shari ah, are violated or
modified in away that the contract becomes no longer compliant with the
Shari'ah.

However, if the conditions or terms modified or even violated are not
among those that should be observed according to the Shari ‘ah, but rather
they are only adopted and followed due to convention, then the change
or violation in this case can be classified under the acts regarding which
there are no shar'f rulings. Thereupon, the shar'i ruling that should be
applied in this case is permissibility, subject to the shar ‘7 principle stating,
“The original rulings for acts regarding which there is no shar'i text is
permissibility”

30- Therefore, there is no shar'i problem regarding the development of
the individual form of Tawarruq into organized banking Tawarruq, which
can achieve the same purpose, i.e. providing liquidity, for only a small cost
and effort. This is according to Ibn Taymiyyah’s opinion, stating: “The
Shari'ah aims at achieving and increasing interests, on the one hand, and
preventing and decreasing corruption as much as it can, on the other. Also,

(1) “Al-Madkhal Al-Fighi Al-*Amm”by Az-Zarqa [1: 571].
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it aims at realizing the better of two good deeds in case they both cannot be
realized together, and preventing the worse of two evils in case they both
cannot be prevented together”™

Third Principle:

31- In OBT, the general shar'i regulations on combining more than one
contract and undertakings in one deal should be observed. This is the type of
deal which the contracting parties agree beforehand to conclude in a specific
manner according to a series of conditions that govern the included contracts as
an indivisible unit, that aims at achieving a specific financial purpose intended by
the concluding parties. There are five regulations that should be observed:?

First Regulation: Contract combining should not include the cases that
are explicitly banned by the Shari'ah, like combining a sale and a loan in one
contract,®) combining two sales in one sale,*’ and combining two deals in one.®

Second Regulation: Contract combining should not be used as a strata-
gem to commit Ribd, such as in Muwdtauah between two parties to practice
‘Inah, reverse “Inah or Ribé Al-Fadl (excess usury).

Third Regulation: Contract combining should not be used as a means to
practice Ribd, such as combining sale and loan contracts, or agreeing beforehand
to give the lender a gift or an excess over the loan amount.

(1) “Al-Masa’il Al-Maridiniyyah” by Ibn Taymiyyah (p. 63).

(2) Theresearch “Tjtima ' Al-'Uqiid Al-Muta addidah Fi Safqah Wahidah” in the book “Qadaya
Fighiyyah Mu *dsirah Fi Al-Mal Wa Al-Iqtisad” by Dr. Nazih Hammad (p. 249-274).

(3) The Prophet (Peace be upon him) prohibited giving a loan for a sale. [Related by
Abt Dawid, At-Tirmidhi, An-Nasdi, Ibn Mé4jah, Ahmad, Ash-Shafi'i and Malik].
At- Tirmidhi said; “It is a Hasan (good) Sahih (authentic) hadith. “Mukhtasar Sunan Abil
Dawdd” by Al-Mundhiri [5: 144]; “*Aridat Al-Ahwazi” [5: 241]; “Al-Muwatta™ [2: 657];
“Musnad Ahmad” [2: 178]; “Mirgat Al-Mafatih” [2: 323]; and “Nayl Al-Awtdr” [5:179].

(4) “The Prophet (peace be upon him) forbade two sales in one sale” [Related by Abti Dawd,
At-Tirmidhi, An-Nas&i and MAlik]. “Mukhtasar Sunan Abii Dawid” [5: 98); ‘Al-Muwatta™
[2: 663]; “*Aridat Al-Ahwazi” [5: 239]; “Sunan An-Nasd’i” [7: 295]; “Al-Qabas” [2: 842]; and
“Nayl Al-Awtar” [5: 152].

(5) “The Prophet (peace be upon him) forbade concluding two deals combined in one.”
[Related by Ahmad, Al-Bazzar and At-Tabarani]. “Musnad Ahmad” [1: 198]; “Nayl
Al- Awtar” [5: 152]; “Fath Al-Qadir” [6: 81]; and “Majma ' Az-Zawd'id” [4: 84].
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Fourth Regulation: Combined contracts should not contain any disparity
or contradiction with regard to their underlying rulings and ultimate goals.
Conflicts of such a kind often occur when both contracts are concluded on
the same object or the same offset object, such as in the combination between
Mudarabah and lending the Muddrib (speculator) the capital of Muddrabah,
or changing dirhams for dinars and then lending the dinars to their seller, or
the combination between exchange and Ja ‘dlah transactions where the object
of both transactions is the same, or the combination of aSalam and Ja ‘dlah
using the same object for both transactions.”

Fifth Regulation: Each contract, undertaking or condition within the
combination should be valid on its own. This is because the original ruling
is that combining different contracts and undertakings in one transaction
is permissible if each one of them is permissible on its own, unless there
is a shar'i evidence prohibiting such a combination, which is regarded as
an exception in this case. To illustrate, the original ruling states that the
combination is judged depending on its components. Thereupon, if the
transaction (agreement) combines more than one contract and undertaking,
and each one is permissible on its own, the combination as a whole will be
regarded as being permissible. This is the opinion adopted by the majority
of scholars in their discussion of many topics, such as:

i) The opinion of Az-Zayla'i Al-Hanafi when arguing for the validity
of free and restricted transfer, where he said; “Because both of them
include matters permissible on their own, such as the commitment
of the assignee to pay the debt, and authorizing the assigned person
to receive the debt from the assignee, and ordering the assignee
to pay the debt to the assigned person, then they are permissible
when combined together”® In other words, since each one of
these contracts is permissible on its own, then they will be so when
combined together.

(1) Ash-Shihab Ar-Ramli said;“This may lead to a contradiction of rules, because in the case
of Ja'dlah it is not a must to deliver the price until the work is done, however, in the case
of a Salam and exchange, the price must be delivered at the time the contract is made.
There is a rule that states that contradiction between obligations leads to a contradiction
between binding acts” ("Hdshiyat Ar-Ramli 'Ald Asna Al-Matdlib” (2: 45).

(2) “Tabiyin Al-Haqaiq” [4: 174].
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ii)

iif)

The opinion of Al-Késéni in his discussion of the permissibility of
Sharikat Al-Mufdwadah (Comprehensive partnership), where he said;
“Because it comprises two permissible acts, power of attorney and
suretyship, it is also permissible”®

What has been stated in the book “Al-Mugni*” and its explanation
‘Al-Mubdi*”, namely: “If both parties combine Sharikat Al-"Indn
(Cooperative partnership), Sharikat Al-Abddn (Manual partner-
ship), Sharikat Al- Wujith (Reputation-based partnership) and
Mudarabah in one transaction, this will be permissible, since each
one of these transactions is permissible on its own, and accordingly,
their combination is permissible too”®

The opinion of Ibnul-Qayyim, in which he said; “The combination of
two contracts cannot be deemed invalid as long as each one of them is
permissible on its own, as in the case in which one party sells a com-
modity to another, and then the latter rents his house to the former
for one month in return for 100 dirhams.”®

The opinion mentioned in “Asnd Al-Matdlib”, says; “If one combines
between two contracts with two different fighi rulings, such as a sale
and an [jdrah (lease), or a sale and a Salam, or a sale and a marriage,
in one deal, this will be valid, since each of these contracts is
permissible on its own, which means that it will also be permissible
if it is combined with another permissible contract, and in such
acase the difference in fighi rulings will have no effect on the whole
deal....

Here, the scholars stressed the difference in fight rulings between the two

contracts which are combined together to reveal the points of difference
between them. Considering the case when the two contracts have the same
fight ruling, such as Sharikah (partnership) and loan; where one party pays
2000 pounds and the second pays 1000 in a partnership on the basis that the
amount paid by the first party is divided as 1000 pounds in the partnership

(1) “Badd’i* As-Sand’i'” [6: 58].
(2) “Al-Mubdi*” by Burhanud-Din Ibn Muflih Al-Hanbali [5: 43]; and “Al-Mughni” [7: 137].
(3) T'lam Al-Muwaqqi ‘in” [3:345].
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and 1000 as a loan to the second party. In such a case the whole deal is certainly
valid, since both transactions are based on the permissibility of the disposal
of on€’s property”®

Fourth Principle:

32- The prior agreement (Muwdtaah) between the bank and the client
to conclude the agreement of OBT with its permissible contracts and
undertakings should be binding on both parties to the contract. This is
because Muwdtaah represents a prior agreement between the two parties to
fulfill contracts and pledges in the future, and this agreement has the same
enforceability as the conditions preceding the contracts, which, according
to the prevailing fighi opinion, have the same validity and binding nature of
the conditions stated in the contract as long as the contract depends upon
them. Also, according to commercial and banking traditions, the prior
agreement (Muwdtaah) preceding contemporary contractual transactions
should be observed by and is binding on the concluding parties. This is
because such transactions are based on a contractual system consisting of
connected parts and is designed specially to achieve a given task through a
group of contracts and undertakings combined in one deal. In a word, since
the prior agreement (Muwdtaah) preceding this set of contracts does not
contradict a shar i text, it should be deemed binding and observable under
the Shari'ah.®

Fifth Principle:

33- A difference should be made between the invalid stratagems, through
which legal contracts and acts are used to reach prohibited goals, as in the
case when one enters into a valid contract as a stratagem to perform acts
prohibited by the Shari *ah, and the shar ‘iacceptable solutions or stratagems,
through which legal contracts and acts are used to reach a permissible

(1) “Asnd Al-Matalib” by Zakariyya Al-Ansari Ash-Shafi'i [2:45]; “Al-Bayan” by Al-'Umrani
[5:148]; “Mughni Al-Muhtdj” [2:41,42]; “Rawdat At-Talibin” [3:429]; “Qalydbi Wa *Umayrah”
[2:188].

(2) “Qadaya Fighiyyah Mu ' dsirah Fi Al-Mal Wa Al-Iqtisdd” by Dr. Nazith Hamad (pp. 270
andafter). “Al-Muwidfaqat” [2: 286]; “Al-Mi'yar” by Al-Wansharisi” [6: 63]; “Majma’
Fatiwad Ibn Taymiyyah” [29: 17]; “Al-Majallah Al-"Adliyyah” [Articles: 36 and37]
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goal, with the objective of escaping from embarrassing and deadlocked
situations by carrying out legal acts and avoiding illegal ones.®) In this
respect, Ash-Shétibi said; “Prohibited stratagems are those that violate
ashar i principle or contradict a shar ‘1 interest. Accordingly, if a stratagem
does not violate a shar ‘1 principle or contradict a shar ' interest, it will not
be prohibited or invalid”® Also, Muhammad At-Tahir Ibn *Ashfir said;
“At-Tahdyul (trickery) is used with the affairs prohibited by the Shari ah.
However, doing something permissible through a way different from the
normal one can be called skillfulness or good management.”®

34- Thecriterion used to differentiate between the two kinds of stratagems
is based on the objectives and intentions behind the acts and practices
performed by such stratagems. That is, if the final objective intended by
the stratagem is permissible and compatible with shar'{ rulings, then the
stratagem itself is permissible, and, by the same token, if the end objective
intended by the stratagem is forbidden or contrary to the shar ‘i rulings, then
the stratagem is impermissible. In this respect, Ibnul-Qayyim said; “The
stratagems conform to the final objective with regard to permissibility and
prohibition. That is, if the objective is something good, then the stratagem
is good, and vice versa, and if the objective intended by the stratagem
belongs to acts of obedience to Allah, the Almighty, the stratagem will be
classified in the same category of good deeds, but if it belongs to sins, then
the stratagem itself falls in the same category of sins”®

c) Shar'i Ruling On Organized Banking Tawarruq (OBT)

35- Based upon the above analysis, I can say that the OBT will be deemed
shar ‘i valid and permissible if its contracts and undertakings are compatible
with the shar ‘I principles and rulings. However, this is based on the condition
that the commodity bought by the Tawarruq beneficiary should be sold to
athird party who has no relation to the bank, and it should not go back to

(1) “Al-Mughni” by Ibn Qudamah [6: 116]; “Ighdthat Al-Lahfan” [1: 339 and 2: 86]; and
T'lam Al- Muwagqgqi ‘in” [3: 252].

(2) “Al-Muwidfaqat” [2: 387].

(3) “Magqadsid Ash-Shari'ah Al-Islimiyyah” by Ibn * Ashtr (p. 110).

(4) “Tghdthat Al-Lahfan” [1: 385].
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the bank, in any way, against a cash price lower than the deferred price for
which the bank sold it in the first sale. My opinion is based on the following

points:

i)

iii)

All contracts and pledges combined in the transaction are valid, and
so the whole transaction will also be valid. This is because in the
Shari'ah the validity of a transaction consisting of more than one
contract depends on the validity of each one of these contracts.

This modern contractual statement, i.e. OBT, is not prohibited by
ashar'i text and it is not used as a stratagem or a means to practice
Riba or other prohibited acts, and the contracts and undertakings
combined within it do not contradict shar 7 rulings.

It can be regarded as a shar'7 acceptable solution that helps provide
the liquidity needed by the Tawarruq beneficiary (with no recourse
to interest-based loans and the means used to practice them in any
hidden way), which is a shar ' acceptable purpose represented in re-
alizing a shar'i permissible interest.

This transaction does not lead to an act that is prohibited by or
contradictory to the Shari ah.

This transaction is nothing but a developed form of classical Tawar-
ruq, which is permitted by the majority of the scholars depending
upon cogent evidence and arguments, and it has the same concept,
purpose and methodology of classical Tawarrugq. Thus, it is deemed
permissible, since there is no effective difference between it and
classical Tawarrugq.

36- However, if the third party (who buys the commodity from the client
or the Tawarruq beneficiary) is the bank’s agent, or buys the commodity on
behalf of the bank through a verbal (explicit) or conventional (implicit)
Muwitaah, the transaction will be invalid, because in such a case it will be
the same as an 'Inah sale concluded in the guise of Tawarrugq. Ibnul- Qayyim
said; “The crucial factors in contracts are their real objectives, not the

(1) “Al-Mughni” [6: 263]; “Al-Furti*” [6: 315]; and “'Igd Al-Jawdhir Ath-Thaminah” [2: 450].

229



Tawarruq: Rulings and Modern Applications

superficial meaning of their words”® Also, it is well known in Figh that
‘Inah is nothing but a usurious stratagem which is prohibited because
the first sale of ‘Inah is concluded to be nullified later as the commodity
goes back to the original seller. In this respect Ibnul-Qayyim said; “If the
contract is concluded only to be cancelled later on, then the contract itself
is not the final objective of the transaction and, accordingly, it becomes
of no relevance”® This is unlike Tawarrugq transactions whereby the sale
contract is concluded to be fulfilled, and, accordingly, the relationship
between the first seller and the commodity ends completely, which is the
ultimate end of sale transactions as stated in the Shari ah.

And our last prayer is praise be to Allah,
the Lord of the Worlds

YORYOAY®

(1) “T'lam Al-Muwagqgqi ‘in” [3: 107]
(2) T'lam Al-Muwaqqi ‘in” [3: 240]
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Conclusion

The term “Tawarruq” is used only by the Hanbali scholars. According
to them, it refers to a process where someone buys a commodity on
credit, and then sells it in cash to someone else other than the original
seller for a lower price to obtain cash. This terminological meaning
of the word “Tawarruq”is derived from its linguistic meaning, which
means a great effort exerted by someone to get money. This is because
the word “Tawarruq” is derived from the word “Wariq”, i.e. silver
dirhams, which is the ultimate goal of the Mutawariq (Tawarruq
beneficiary). The meaning of the word “Tawarrugq” then expanded
to imply gathering all forms of money by such a transaction. The
Shdfi'i scholars use the term “Az-Zarnaqah” instead of “Tawarruq”
to refer to such a transaction. However, all other scholars knew the
concept of “Tawarruq” and discussed it in their discussions of ‘Inah
and deferred sales, but they did not give it a specific name.

The majority of the Hanafi, Shdfi'i, Maliki and Hanbali scholars
permitted Tawarrugq. Ibn Taymiyyah, however, was of a different
opinion as he regarded Tawarruq as a Makrith (detestable) transac-
tion, which is also a narration from Imam Ahmad. However, it is
also reported about him that he prohibited it, which is a third nar-
ration from Imam Ahmad. Ibnul-Qayyim, likewise, followed the
opinion of his Sheikh Ibn Taymiyyah and prohibited Tawarrug.

After an objective review of the evidence introduced by both parties, I
conclude that the arguments of the scholars permitting Tawarrugq are
cogent and more convincing, unlike those presented by the scholars
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prohibiting Tawarrugq, which are unreliable and can easily be refuted
by impartial criticism.

As for Organized Banking Tawarrug (OBT), we have pointed out
that many Islamic financial institutions (IFT's) nowadays use it as
ashar'i alternative for the interest-based loans offered by conven-
tional banks, and as an organized form of Tawarrug, instead of the
individual unorganized form which causes large financial losses and
requires great effort from the Mutawarriq (Tawarruq beneficiary).
We also explained that OBT depends on the same shar i ruling and
mechanisms of individual Tawarrug, but it uses a better contractual
system that ensures the required liquidity for the client when need-
ed, without the difficulties and great losses that usually result from
individual Tawarruq. This is done through a process in which the
bank purchases the commodity or commodities for the client from
the international market (whose prices are relatively stable, which
protects the client against sharp price fluctuations in other markets),
and then sells it to a third party on behalf of the client (after the client
takes possession of it), with the objective of providing liquidity for
the client.

After a detailed discussion of Organized Banking Tawarrug (OBT), I can
say that the OBT can be deemed shar'i valid and permissible if its contracts
and undertakings are compatible with shar ‘7 principles and rulings. However,
this is based on the condition that the commodity bought by the Tawarrug
beneficiary should be sold to a third party who has no relation to the bank,
and it should not go back to the bank, in any way, against acash price lower
than the deferred price for which the bank sold it in the first sale.

QYOO
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Prelude

1- This research aims to deduce a shar ‘i ruling on a new contemporary
issue of great import which has been the subject of many inquiries due to
the need of its use by Islamic financial institutions, as well as many trad-
ers, manufacturers, countries and governments. Despite such a need, this
issue has not been tackled in serious academic studies as it should have
been, nor carefully clarified in the studies of contemporary Fagihs. The
issue concerns: A financial institution offering a commitment to sell to or
purchase from its client a certain currency at a specified future date with
another currency at a fixed exchange rate against a specified consideration
for such a commitment, regardless of whether the buyer of the commit-
ment opts to conclude the exchange contract offered by the said financial
institution at the agreed upon date or not. Is it permissible for clients (e.g.
traders, manufacturers, Islamic banks, countries, etc.) to purchase such
acommitment to fulfill their need for buying or selling that currency, and
protect themselves against a possible or expected loss resulting from the
several international fluctuations in currency exchange rates; i.e. to carry
out atransaction known in modern banking as ‘hedging’?

This issue relates to, or branches from, the topic of “sale of acommitment”
or “offering a consideration for a commitment” in Islamic Figh. Attempting
to reach a ruling on this issue necessitates a detailed discussion of the issue
of whether a commitment is regarded to have an estimable financial value
or not, and the derivation of a fighi ruling on the transaction involving
aconsideration for commitments, as well as a broad consideration to see if
there is any necessity to practice such atransaction in the present time.
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The ruling on an issue is derived from how it is conceptualized. As stated
in “Al-Qawa ‘id”, Zarraq said; “The ability to discuss a matter is based on
the how one conceptualizes the nature and benefit thereof, by means of
an acquired or intuitive intellectual understanding that may be referred
to when tackling any of the individual parts of such a matter, whether to
accept or reject it, and to clarify its basic elements and details thereof”®
Therefore, it is necessary to start by defining ‘commitment’ and clarifying
the concept of commitment in Islamic Figh.

The nature of the research necessitated dividing it into five sections:
A foreword, three separate items, and a conclusion.

QYOROVYO

(1) “Al-Qawa id” by Abul-' Abbis Zarrtq Al-Maliki (p. 3).
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Preface

Concept and Types of Commitment

2- Commitment: The state of being bound to do, or abstain from doing,
an action for the benefit of another.

a)

b)

To guarantee another persons damaged property (which has a value
that is acknowledged by the Shari'ah) is a commitment that is shoul-
dered by the one who caused the damage; to deliver the sold item and
guarantee the latent defects thereof are two commitments undertaken
by the seller for the benefit of the buyer; and to pay the price for the
sold item and receive it are two commitments undertaken by the buyer
for the seller. Each of these commitments is considered an obligation
to perform an action; that is, to cause something to exist. All of these
commitments are described as being ‘positive’

Not to encroach upon others’ lives, property or dignity is a commitment
imposed under the Shari‘ah on every person accountable for his
actions; for the depositary/trustee not to waste or transgress a deposit
is a commitment imposed on every depositary for the benefit of the
depositor under the deposit contract; and a seller’s commitment not to
objectorrefuse ifthebuyer choosesto cancel the sale within the specified
period if a condition of cancellation (i.e. option) has been stipulated,
or in a deposit-secured sale (or down payment sale), is acommitment
on the seller for the benefit of the buyer based on the option in the two
contracts. Each of these commitments involves an obligation to abstain
from an act; that is, to prevent oneself from doing an act one is about to
do. All of these commitments are described as being ‘negative.
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3- The source of any commitment may be (I) the Shari‘ah, as in the
commitment to provide for relatives; (II) a contract, as in the lessee’s com-
mitment to pay the rent, and the seller’s commitment to guarantee ade-
fect in the sold item; or (III) a damage, as in guaranteeing damaged items
and compensating for other damages.

4- The object of any commitment may be a lawful or forbidden matter.
For example, a seller's commitment to deliver the sold item to the buyer;
aborrower’s or lessee’s commitment not to misuse the borrowed or leased
object, or be neglectful in preserving it; and a husband’s commitment not
to take a second wife or not to force his wife to leave her hometown under
a condition in the marriage contract, are all commitments related to lawful
matters.

On the other hand, a debtor’s commitment to pay a usurious interest
on the loan he has borrowed; a Muhallil’s® commitment to the wife or the
former husband to divorce her in order for her to be lawful for the former
husband to remarry; and a husband’s commitment, under the marriage
contract, not to have sexual intercourse with his wife, are all commitments
related to forbidden matters.?®

YORYOY®

(1) the man marrying a triple divorced woman with the intention to divorce her so as to be
lawful for her former husband is called Muhallil, a word which literally means, “One
who makes things lawful”

(2) “Al-Madkhal Al-Fighi Al-*Amm” by Az-Zarqa (with a slight modification) [1: 436 - 438];
and “Al-Iltizamat Fil Shar* Al-Islimi” by Ahmad Ibrahim (pp. 21 and after).
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Topic One
Fighi Ascription of ¢
for Commitment

a) Grounds on Which the Relative Ruling Is Built and the
Basic Considerations of Mu ‘dwadah for Commitment

5- The shar ‘i ruling on the sale of a commitment to exchange currencies
in the future at a pre-determined rate, i.e. whether it is permissible or not,
is based on whether such a mere commitment is considered, in Figh, as
amonetary item or not.

» If it is considered a monetary item, it is then permissible to exchange it for
money, and it is valid to sell such a commitment for a specified monetary con-
sideration; that is, the sale would involve the exchange of money for money.

» If it is not considered a monetary item in itself, it is then impermissible
to exchange it for money, as such a transaction would be considered as
consuming peoples property unrightfully, which is forbidden under the
Shari'ah.

Accordingly, the realization of the shar'i ruling on the issue requires
investigating two matters:

First: The nature of money and the elements rendering anything as
being monetary in Islamic Figh.

Second: The availability of the elements rendering anything as being
monetary in such a commitment.
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b) The Nature of Money and Its Shar ‘i Concept

6- The majority of the Shdfi ‘1, Maliki and Hanbali Faqihs view that there are
three elements, if present in anything, that render it to be classified as money
under the Shari*ah and permit exchanging it for money. They are as follows:

First: It involves a real, intended benefit.

Second: This benefit is lawful, according to the Shari ah, when one is in
a state of affluence and has a free choice.

Third: This benefit has a monetary value according to the custom of the
people.

In the commentary entitled “Tarshih Al-Mustafidin,” it is stated; “Money
is what intrinsically involves an intended benefit which is acknowledged
by the Shari'ah, and so it may be exchanged for something customarily
considered as money in the state of one having a free choice”®

In this respect, Al-Mazari said; “A thing that involves no benefit in itself
may not be an object of a contract, as it would be a means of consuming
property unrightfully, as a contracting party who pays money does not in
fact pay it as a gift; but if it were a gift, it would be permissible for him>®

In “Al-Ashbah Wa An-Nazd&'ir;” As-Say(ti reported that Imam Ash- Shafi'i
said; “The name ‘money’ is to be given only to items that have a value, no
matter how small it is, according to which they can be sold and which entails
compensation in case they are damaged.”®

Ibn Taymiyyah said; “A benefit which usually has no value is the same as
valueless objects which cannot be leased or sold, according to the consensus
of Muslim scholars”®

Defining ‘money; Judge Ibnul- ' Arabi said; “It refers to something coveted
(by the people), and can validly be benefited from according to customs and
Shari'ah?®

(1) “Tarshih Al-Mustafidin 'Ald Fath Al-Mu'in” by As-Saqqaf Ash-Shafi'i (p. 218).
(2) “Al-Mu ‘lim ‘Ala Sahih Muslim” [2: 157].

(3) “Al-Ashbah Wa An-Nazd’ir” by As-Saytti (p. 327).

(4) “Mukhtasar Al-Fatawa Al-Misriyyah Li Ibn Taymiyyah” by Al-Ba'li (p. 368).

(5) “Ahkam Al-Quran” by Ibnul-* Arabi [2: 607].
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Ibn' Aqil defined ‘money’ by saying, “It refers to what is usually transferred
by the people through shar'7 contracts — with the aim of seeking profits and
gains which hold one liable for property and rights — due to people’s interest
therein and benefit therefrom.”

In “Adh-Dhakhirah,” Al-Qarifi said; “Rule: Objects and benefits are of
three categories: (I) that which may be exchanged for a consideration, such
as wheat and rent; (II) that which may not be exchanged for aconsider-
ation, either for being forbidden under the Shari'ah, such as alcoholic bev-
erages and singing, or for being of no value according to prevalent customs,
such as a single grain of wheat and the act of handing over one shoe, or for
involving no purpose at all, such as a particle of dust and a movement of
a finger; and (III) that which is open to controversy, i.e., whether it may
be exchanged for a consideration or not, such as manure, phlebotomy and
cupping”®@

In “Al-Ignd ™ and its commentary entitled “Kashshdf Al-Qind",” it is stated;
“Money under the Shari'ah refers to that which involves a lawful benefit in
itself, and when its legality is not due to a need or necessity.®) So excluded
from this definition is all that which does not involve a benefit in itself, such
as insects; all that which involves a prohibited benefit, such as alcoholic
beverages; all that which involves a benefit made lawful due to a need, such
as a dog; and all that which involves a benefit made lawful due to a necessity,
such as eating the dead body of an animal in the state of severe hunger and
drinking alcoholic beverages to push a morsel of food clogging one’s throat.

N.B. According to the apparent meaning of the above words (of “Al-Ignd ),
“It is not valid to sell a benefit,” though the author deemed it valid when tackling
the controls of sale. Thereupon, it should have been said (when defining ‘an item
valid for sale’), “The salable item is a monetary item or any lawful benefit, in
general’ Or he should have defined ‘money’ with a definition that includes both
objects and benefits together®

(1) “Al-Wadih” by Ibn " Aqil [1: 191].

(2) “Adh-Dhakhirah” [5: 478].

(3) This is due to the fact that a forbidden matter in the state of need or necessity is excusable
and forgivable.

(4) “Kashshaf Al-Qind*” [3: 141].
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c) Availability of the Elements Rendering Anything As Be-
ing Monetary in Such a Commitment

7- In light of what has been stated with respect to the nature of money
and its shar'? concept, it appears to me that the transactions involving
a consideration for the commitment (discussed herein) are lawful and
permissible, as it contains the three elements rendering it to be considered
as monetary. For illustration:

First: Such a Commitment Involves Intended Benefit

8- As the ‘intended benefit’ under the fighi terminology refers to the one
to which a valid purpose is related, whether such a purpose is to bring about
an interest or ward off an evil,"’ there is no doubt that the commitment,
under discussion, has a real intended benefit for the buyer thereof. That is,
it is meant to fulfill a real need for such a currency required at the stated
future date and to protect oneself against a possible or expected loss caused
by the several international fluctuations in currency exchange rates. This
transaction is closely related to traders and manufacturers that import goods
or raw materials in successive batches and in deferred installments, paying in
a foreign currency, and then sell the products in their local currency, whether
in cash or on credit, or under contracts of supply, Salam,? Istisnd'," etc..
These parties need to protect themselves from severe losses or bankruptcy
as a result of the fluctuations that may occur in currency exchange rates
in the future. This applies to a situation when a client buys a commitment
offered by a financial institution to purchase from him anamount of a
certain currency which will be available with him at a specified future date
and which he will need to exchange at that time for his local currency to
meet his obligations payable in that currency. This is in order for him to
protect himself against any possible or expected loss as a result of the severe
fluctuations in the currency exchange rates.

(1) Al-Qarafi said; “Rule: The Shari'ah does not consider anything to be one of the lawful
intended benefits except the one to which a valid purpose is related, whether such
purpose it to bring about an interest or ward off an evil” “Adh-Dhakhirah” [5: 478].

(2) Salam refers to payment in advance for an item to be delivered later.

(3) Istisnd " is an order to manufacture something.
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Second: The Benefit in Such a Commitment Has Monetary
Value

9- This means that the benefit in such a commitment must have amonetary
value according to the customs of the people. This element undoubtedly exists
in the said commitment in the present time. It does not matter whether this
element existed in the past or not, as the principle in the Shari ah states that
a benefit which did not have a monetary value under the Shari ah for lacking
any value according to the customs of the people in the past, is deemed to
have a monetary value in the Shari ah if it starts to possess a monetary value
in another time. This is because rulings are built on the prevalent customs,
and it cannot be denied that the rulings built on customs are subject to change
due to the changes in the times which result in such customs facing a change.
This is a well-known fact established in the rules derived by Fagihs and in the
principles of Shariah.

10- This is clarified through the justification introduced by Imam
Al-Qarafi concerning the prohibition of offering a consideration for
aguarantee (by which one assumes responsibility to pay a debt) because it
involves a benefit which was not considered to have a monetary value ac-
cording to the customs of the people (at his time). Accordingly, he did not
view it as money, and opined that it would be impermissible to exchange
it for money. This opinion is consistent with the preponderant opinion in
the Maliki School.

In “Adh-Dhakhirah,” Al-Qarifi stated; “Rule: Objects and benefits are of
three categories: (I) that which may be exchanged for a consideration, such
as wheat and rent; (II) that which may not be exchanged for a consideration,
either for being forbidden under the Shari'ah, such as alcoholic beverages
and singing, or for being of no value according to prevalent customs, such
as a single grain of wheat and the act of handing over one shoe, or for
involving no purpose at all, such as a particle of dust and a movement of
afinger; and (III) that which is open to controversy, i.e., whether it may be
exchanged for a consideration or not, such as manure, phlebotomy, cupping,
etc. An example of the second category is a ‘guarantee’; even though it is
considered commendable in the eyes of the judicious, yet it does not have
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a monetary value according to the customs of the people, and thus it may
not be exchanged for monetary objects.”®

However, a guarantee, in the present time, has a shar ‘i-acknowledged value
in trade. As such, it should be viewed as a monetary item and considered
permissible to be exchanged for money. One should not stick rigidly to the views
stating its prohibition, due to the fact that the grounds on which the prohibition
was built, according to those views, have changed. This opinion conforms to
another well-known opinion in the Maliki School. It was introduced by Ibn
Rashid Al-Qafasi, one of the prominent Mdliki Imams, in his discussion of
the prohibition of ‘forward/credit sales’ which lead to something apparently
permissible while in fact it is something implicitly forbidden. He stated; “Imam
Milik viewed it as forbidden in order to eliminate the means (leading to an evil).
In this regard, the general principle instructs one to consider what one gives and
what one receives in return, and compare each to one another, and observe: (I)
if the transaction involves exchanging items which are permissible to be dealt
with in the first place, then it is permissible; (II) however, the transaction is to
be deemed forbidden if it is usually used as a means (leading to an evil), such
as combining a sale and Salam (in one contract); (III) but if it is not frequently
used as a means (to an evil), such as a guarantee for a consideration, there are
two well-known views (permissibility and forbiddance) in this regard; although
(IV) if it is rarely practiced, such as when one says to another ‘Sell me your
commodity on credit and I will sell you mine on credit, the well-known opinion
states permissibility, unlike the opinion adopted by Ibnul-M4jishiin”?®

Third: The Benefit Is Lawful

11- With regard to our present issue, this element varies according to
the purpose behind purchasing the commitment as follows:

a) When the purpose and intention behind the purchase of such acommit-
ment is to merely speculate on the exchange rate of a certain currency,
as to when it is expected to increase or decrease, and not to actually own
such a currency, i.e. to only gain the difference in prices when rates go

(1) “Adh-Dhakhirah” by Al-Qar4fi [5: 478].
(2) “Lubab Al-Lubab” by Ibn Rashid Al-Qafasi ( p. 144).
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high or low. In this case, the benefit intended from this purchase, if any, is
considered impermissible as it involves a risk and a form of betting, which
is the same as gambling. Hence, the quality of being monetary is lacked
in this commitment and it is, in no way, permissible to be exchanged for
money. This form of deal is no more than a type of ‘option contracts’
which are forbidden under the Shariah, and concerning which the Reso-
lution No. 63 (1/7) was issued from the Islamic Figh Academy, Jeddah.
The said Resolution states: “Option contracts, as currently applied in the
world financial markets, are a new type of contracts which do not come
under any type of the contracts nominated in the Shari'ah. Since the ob-
ject of the contract is neither a sum of money, nor a utility, nor a financial
right which may be exchanged for aconsideration, then the contract is
not permissible under the Shari'ah”

Ibnul-Qayyim said; “The purpose for which Allah, the Almighty, has
legalized trading is that the seller receives the price and the buyer receives
the sold item, and thus, each of them fulfills his purpose through the sale.
That is, one obtains the price and the other obtains the commodity. This is
only realized when the buyer intends to purchase the commodity itself to
utilize it or trade in it, and when the seller intends to obtain the price itself...
Therefore, if this is the true intention of both, then they have intended to
rely on lawful means and have applied it to reach their intended purpose. If
a contract is intended to be nullified, then it is not actually intended in the
first place, and accordingly, it is deemed as being non-existing, and seeking

to conclude it would be futile”®

b) When the purpose behind the purchase of such a commitment is to
actually possess such a currency at a future date, as the client will need
it at such a future date, and he has not resorted to this transaction (i.e.
the purchase of the commitment) in advance except to meet a real
future need for such a currency and protect him self against aloss
that may result from the fluctuations in exchange rates in light of the
difficulty of the instant exchange of all the currencies that may be
needed by the client in the future.

(1) “I'lam Al-Muwagqgqi ‘in” [3: 239].
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In this case and in light of the current conditions of international trade,
the benefit obtained from the commitment, i.e. to exchange currency at
afuture date, is viewed permissible and considered to have a monetary
value under the Shari'ah. Hereupon, exchanging it for money is allowed.
This is based on the following fighi rules:

Judge Ibnul-*Arabi said; “Any benefit permitted under the Shari'ah
may be sold and a consideration may be taken in return for it”® Az-Zayla'i
said; “Any item allowed to be benefited from under the Shari ah, whether
on the spot or at a later date, and which has a value, may legally be sold.
If it is other than this, then it is not permissible (to sell it)”® Moreover,
Ash-Shawkaini said; “Any item to which a benefit allowed by the Shari‘ah
is related may be sold, and any item originally devoid of any benefit or has
a benefit which is not permissible (under the Shari'ah) may not be sold, as
the means leading to a prohibited matter is prohibited.”®

In the same context, Ibnul-Qayyim said; “Evidence and rules in the
Shari'ah demonstrate that purposes in contracts are taken into account and
they affect the validity or invalidity, and permissibility or forbiddance of
acontract. More importantly, purposes may even affect the permissibility
and prohibition of an action which is not considered as an object of
acontract. That is, sometimes an action may be permissible and at other
times it is forbidden, due to the difference in the intention and purpose
behind it. Moreover, sometimes it is valid and at other times it is not, due to
the difference therein (i.e. in purposes and intentions)”®

12- The following opinions and texts substantiate and document our
conclusion stating that the permissibility of purchasing the commitment
benefited from is dependent on the contracting party’s purpose behind the
purchase thereof. Put differently, if the purpose is to obtain a lawful benefit,
then exchanging it for money is viewed permissible; otherwise, the sale thereof
is deemed forbidden under the Shari ah. Let us consider the following:

(1) “*Aridat Al-Ahwadhi” [5: 301].
(2) “Tabyin Al-Haqd’iq” [4: 126].
(3) “As-Sayl Al-Jarrar” [3: 23].

(4) “I'lam Al-Muwagqgqi ‘in” [3: 121].
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a) The views of the Maliki Fagihs stating that a dog which is kept for
amusement and fun may not legally be sold or bought, as it is not
considered as a monetary item due to the impermissible purpose
behind keeping it. As for the dog kept for hunting or guarding houses,
belongings and cattle, it may legally be sold and bought due to the
permissible purpose behind keeping it, and it is considered, in such
acase, as a monetary item, so it is valid to exchange it for money."” In
“Al-Bahjah;” and after mentioning this issue, At-Tustli said; “All that
is kept for a benefit which is deemed permissible under the Shari ah,
is permissible to be exchanged for a consideration”®

The Fagihs in the Hanafi School view that it is permissible to sell dogs which
have a legal benefit, such as hounds or guard dogs. In “Al-Mabsiit,” As-Sarakhsi
said; “Since it (a dog) is established to be a monetary item (acknowledged under
the Shari‘ah) and has a legal benefit, then it is permissible to sell it, like other
monetary items”® Then he said; “The same applies to a lion; if it is tamable and
used for hunting, it is permissible to sell it. If it is untamable or there is no benefit
from it, then it is not permissible to sell it”®

b) The general principle adopted by the majority of Fagihs states that it
is not permissible to sell impure matters, such as excrement, urine,
and animals’ waste and the like, as it is forbidden to eat such matters
and they lack a legal benefit. Seeing some legal benefits in such mat-
ters, the Hanafi, Maliki and Zahirite Faqihs, as well as the Hanbali
Fagihs and Imam Ahmad in one of their views, opine that it is per-
missible to sell all that has a legal benefit intended therefrom, such as
excrement and dung used to fertilize soil, and dried manure used as
a fuel to make fire for cooking, baking, etc.

At-Tusdli, from the Maliki School, viewed the permissibility of selling

impure oil used to lubricate weapons, used as a fuel for lamps, or used to
make soap.® Ibnul-Majishtn said; “It is allowed to sell dung as it involves

(1) “Al-Qabas” by Ibnul-" Arabi [2: 840].
(2) “Al-Bahjah "Ala At-Tuhfah” [2: 46].
(3) “Al-Mabsit” [11: 235].

(4) Ibid.

(5) “Al-Bahjah” [2: 10].
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a benefit for the people”® It was stated in “Al-Mudawwanah” that Ibnul-
Qésim said; “T asked, ‘Does Mélik view the permissibility of selling manure?’
He replied, ‘T have not heard any opinion adopted by Malik in this respect,
and I see that there is no harm in selling it”®

In “Al-Insaf; Al-Mirdawi said; “It is not permissible to sell impure
dung. This is the view adopted in the Hanbali School as well as by the
majority of the followers of the Hanbali School, and many of them hold
this view. A view was reported stating the validity of selling dung based on
the Qiyds (analogical deduction) derived from the permissibility of selling
impure grease. Muhann4 said; ‘T asked Abti * Abdullah about using Salam®
with respect to waste and dung, and he replied that there would be no
harm in doing so. Ibn Razin introduced two views on the sale of impure
matters, and Abul-Khattib viewed the permissibility of selling the skin of
dead animals. In ‘Al-Furd*; Ibn Muflih stated; ‘According to this view, it is
permissible to sell an impure matter that is allowed to be benefited from.
There is no difference in the two cases (i.e. the sale of dung and dead skin)
and there is no unanimous agreement on one opinion in this matter”®

Ibn Hazm said; “The selling of dung and manure for fertilization, and
urine for dyeing, is permissible. However, some scholars viewed that it is
prohibited to sell all such matters”® Then he introduced the evidence and
arguments supporting the opinion stating the permissibility of selling all
such impure matters as they involve some legal benefits.

In “Al-Mabsiit, As-Sarakhsi said; “The prohibition of eating a certain
matter does not necessarily lead to the prohibition of selling it. For example,
it is not permissible to eat impure grease yet it is permissible to sell it.
Similarly, it is permissible to sell manure though it is prohibited to eat it. In
fact, manure is a prohibited object in itself (since it is an impure substance);
however, it is permissible to sell it”©®

(1) “‘Iqd Al-Jawdhir Ath-Thaminah” by Ibn Shis [2: 333].

(2) “Al-Mudawwanah” [4: 160].

(3) Salam refers to payment in advance for an item to be delivered later.

(4) “Al-Insaf Fi Ma 'rifat Ar-Rajih Min Al-Khilaf’[11: 48]; and “Al-Fur™ by Ibn Muflih [6: 128].
(5) “Al-Muhalla™ [9: 31].

(6) “Al-Mabsit” [24: 15]; and “Al-Muhalld” [10: 198 and 23: 14].
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In his commentary on “At-Tuhfah,” Mayyarah said; “It has been stated
that among the conditions related to the object of a contract is that it must
be pure. Thus, selling an impure object, such as manure, is forbidden;
however, it is deemed permissible to sell it for the need thereof”® He
applied Qiyds based on this view to derive a ruling on water altered by
an impurity, such as water collected in toilets, viewing that, for agreater
reason, it is permissible to sell it to make use thereof in any legal way.

He then said; “The ruling on the sale of the types of animals’ waste: In
‘Al-Mugqarrib; Ibn Al-Qasim was reported to have said; “There is no harm
in selling the dung of camels, sheep and cows. Accordingly, it is permissible
to sell the waste of pigeons and chickens.”®

My opinion is that it is obvious that selling a commitment to exchange
currencies at a future time for a legal benefit for the beneficiary and due to
a permissible purpose under the Shari*ah is worthier and more deserving
of permissibility than the selling of manure, urine, animals’ waste and other
impure matters for the possibility of benefiting therefrom in any way.

QYORAORYO

(1) “Sharh Mayyarah "Ala At-Tuhfah” [1: 83].
(2) Ibid [1: 83].
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Topic Two
Derivation of Fighi Ruling
on the Legality of
Mu’awadah for Commitment

The derivation of fighi ruling on the legality of this issue is based on two
elements:

First: The General Fighi Approach Permitting It

13- There is a general clear-featured fighi approach in numerous fighi texts,
scattered topics, various fighi justifications introduced by eminent scholars of
different schools of Figh, and narrations reporting the opinions and deeds of
some of the prominent Fagihs among the Prophet’s Companions, to indicate
the validity of offering a consideration for commitments involving an intended
benefit and legal purpose. Such an approach is clearly perceivable after
contemplating a number of fighi issues similar to the issue discussed herein.
Such similar issues can be used as a basis for applying Qiyds to determine
the permissibility of selling the commitment (under discussion), due to the
absence of any difference between them and the point under discussion. That
is, among the rules and principles considered when deducing shar ' rulings
on new incidents and matters is to apply Qiyds to similar and corresponding
matters. Imam Al-Muzani said; “The Fagihs, from the time of the Messenger
(PBUH) until the present, have unanimously agreed that amatter similar
to another matter which is rightful is also considered rightful, and a matter
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similar to another matter which is wrong is also considered wrong”® With
respect to the principles of deducing judgments and Fatwas, *Umar Ibnul-
Khattib (may Allah be pleased with him) sent aletter to Ablt Mis4 Al-Ash ari
(may Allah be pleased with him) in which he said; “Then, you may search
for similar and corresponding issues, apply Qiyds (analogical deduction) to
determine the rule for (new) matters according to ones similar to them, and
choose the nearest of which to Allah and the most similar to the truth in your
opinion, then follow it”® Commenting on this, Imam Najmud-Din An-
Nasafi said; “If a new incident takes place and you do not know the answer
thereto, then refer it to its similar incidents, and, accordingly, you will know
the answer”® Ibn Taymiyyah said; “Commutations/exchanges are based on
one law, and the Shari ah is conformable and upright; it treats similar matters
equally and differentiates between dissimilar ones”®

The features of this original fighi approach are clearly apparent in the
following examples:

a) Many Fagihs have viewed the permissibility of transactions of several
forms and types of plain commitments for money if such commitments
involve a permissible benefit for the beneficiary. These forms and types
are considered as being similar and corresponding issues to the one
under discussion, and which can be attributed thereto to indicate the
permissibility thereof, due to the absence of any difference among them.

Moreover, the Maliki Fagihs have maintained the permissibility of certain
types of plain commitments as long as they are allowed under the Shari ‘ah,
such as a commitment undertaken by a husband to his wife not to take
aco- wife in return for a consideration given to him; a wife’s commitment not
to marry again after the death of her husband in return for a consideration
given to her; and Umm Al-Walad's® commitment not to marry again after the
death of her master in return for a similar consideration. Some of the Hanbali

(1) “Al-Madkhal Al-Fighi Al-*Amm” by Az-Zarqa [1: 75].

(2) Ibid [1: 68].

(3) “Tilbat At-Talabah” by An-Nasafi (p. 130).

(4) “Nazariyyat Al-'Aqd” by Ibn Taymiyyah (p. 172).

(5) Lit., mother of the child, meaning, in Islamic terminology, a slave-girl who gave birth
to a child from her master. For this, she cannot be sold, and is automatically freed upon
the death of her master.
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scholars, such as Judge Abti Ya'la and Ibn Taymiyyah, have also viewed that
it is permissible for a wife to waive her right for sexual intercourse, or her
share of the time the husband should spend with her, etc., for a financial
consideration agreed on by the two spouses.

In “Tahrir Al-Kaldm Fi Masd’il Al-Iltizdm,” Al-Hattab said; “As for the
commitment in which a man gives a consideration to his wife or Umm
Al-Walad for her not marry another after his death, or the commitment
in which a wife gives a consideration to her husband on the condition that
he must not take aco-wife, it is permissible. However, they are not to be
prevented from marriage, but they can return whatever consideration they
have received.

In the chapter on wills in ‘Al-Mudawanah, Ibnul-Qasim said; ‘And if
amaster bases his will on the condition that his Umm Al-Walad must not
marry again, it would be permissible. If she marries, she is to be excluded
from the will. Likewise, if he has bequeathed a thousand dirhams to be
given to her on the condition that she must not marry again and she took
that money, but later married another man, that money should be taken
from her’

Abul-Hasan said; “Moreover, if a husband bequeaths something to his
wife on the condition that she must not marry again, it is deemed permis-
sible” Ibn Ytinus said; ‘A wife may give money to her husband on the condi-
tion that he must not take a co-wife. Though this is deemed allowable for
them, they deprive themselves from benefiting from a marriage, in return
for money. Whenever they recant their commitments, they must return
what they have taken”®

In “Al-Ikhtiyarat Al-Fighiyyah Min Fatdwd Ibn Taymiyyah,’ it is stated;
“The followers of our fighi School said; ‘It is not permissible for a wife
to take a consideration in compensation for waiving her right to spend
the night with her husband as well as to have sexual intercourse with
him. However, Judge ‘Iyad’s statements involve grounds for viewing the
permissibility of such! Abul-*Abbés Ibn Taymiyyah said; According to

(1) “Tahrir Al-Kaldm Fi Masd’il Al-1ltizam” (p. 111).
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our fighi School, Qiyds indicates that it is permissible for a wife to take
compensation for all her rights, including her share of the time that the
husband should spend with her and other rights. Since it is permissible for
ahusband to take a consideration from her for his rights, " it is permissible
for her to take aconsideration from him for her rights, as both rights
represent aphysical benefit’ Imam Ahmad pointed out in more than
one position that it is permissible for a woman to give a consideration
in order to have the authority to divorce. This is also based on the fact
that it is permissible for awife to prevent her husband from taking a co-
wife if she stipulates so, just as ahusband can prevent her from marrying
another man after his death, which is a kind of restriction of freedom.
A consideration may be taken in exchange for such rights. This matter
resembles the reconciliation for compensation in order to relinquish the
right of preemption or the penalty of slander”®

b) According to the well-known opinion in the Mdliki School, it is per-
missible under the Shari*ah for the creditor to offer a consideration
for the debtor if the latter brings a surety to guarantee his debt.®) Ad-
Dardir said; “If a consideration is offered by the creditor or a third
party to the debtor in return for bringing asurety for the debt, it is
deemed permissible”® Al-Khurashi said; “As for the consideration
offered by a creditor or third party to the debtor, on the condition that
the latter should bring a surety, it is regarded as being permissible.”®

In my opinion, such a consideration is nothing but a compensation
for the commitment made by the surety, who assumes the responsibility
for a debt in case of default, as intended by the creditor offering such
aconsideration.

c) It is stated in the provisions and justifications introduced by some
of the Shdfi'i and Hanbali Faqihs that the buyer’s right of option

(1) Translator: This is the intention in the case of Khul", i.e. conditioned release from
marriage for payment from the wife (usually monetary) to her husband.

(2) “Al-Ikhtiydrat Al-Fighiyyah” by Al-Ba'li (p. 249).

(3) “Ash-Sharh Al-Kabir” by Ad-Dardir [3: 341];“Mawdhib Al-Jalil”[5: 113]; and “Adh- Dhakhirah”
[9:214].

(4) “Ash-Sharh As-Saghir Wa Hashiyat As-Sawi "Alayh” [3: 443].

(5) “Al-Khurashi *Ald Khalil” [6: 30].
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(i.e. stipulating that the right of option is his in the sale contract) is
in exchange for a portion of the specified price of the sold object.

This means that the portion of the price, in exchange for the right of
option in a sale contract, is actually a price for the seller’s commitment
to cancel the contract at any time chosen by the buyer during the option
period.

In his discussion on the rulings pertaining to the right of option,
Al- Mawardji said; “Since the option is in return for a portion of the price,
do you not see that the price conventionally increases with the presence
of an option and decreases with its absence?”®

Al-Khatib Ash-Shirbini said; “Thisis because the right of option usually
involves an increase in the price or is considered a kind of favoritism
(when it is given without any increase).”®

Discussing the rulings on the right of option in “Al-Mughni,” Ibn Qudamah
said; “Because a portion of the price is allocated to the option.”®

In this regard, I view that the same applies to the down-payment sale.’ In
fact, the down-payment is nothing but a price for the seller’s commitment
to cancel the contract if the buyer chooses so during the period specified in
the contract, and the remaining price is the real consideration for the sold
item. Accordingly, if the buyer chooses to cancel the sale contract, he then
drops the actual price of the sold item, but if he chooses to carry it through,
he has to pay it to the seller. As for the down-payment, the seller deserves it

(1) “Al-Hawi Al-Kabir” [6: 76].
(2) “Mughni Al-Muhtdj” [2: 47].
(3) “Al-Mughni” [6: 44]; and the same view is stated in “Ash-Sharh Al-Kabir ‘Ald

Al-Mugni*” [11: 287].

(4) Resolution No. 72 (3/8) by the Islamic Figh Academy, Jeddah, states:

a) Down-payment (earnest) sale means the sale of a commodity with the buyer
making a down-payment to the seller on the understanding that if he took the
commodity, the down-payment would be deducted from the selling price, and if
he dropped it, then the down-payment would be the seller’s property.

b) Down-payment (earnest) sales are permissible if the time frame of the contract is
set, and the down-payment is considered as part of the selling price if the purchase
is carried through, and as the property of the seller if the buyer revokes the sale.
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as a price for his said commitment, whether the buyer chooses to conclude
the sale contract or chooses to cancel it.

This presumption is emphasized and clarified by the fact that there
is no shar'i reason, in my opinion, for the seller’s entitlement to such
adown- payment, especially in the case of canceling the sale contract,
except for the reason I have mentioned above. But for this presumption,
the seller’s taking of the down-payment in this case would be considered
as a form of consuming people’s property without right.

d) There is a significant view in the Mdliki School stating that a buyer’s
commitment towards the seller (under the option) to bring a guarantor
or security for the deferred debt in a sale on credit or similar contracts
of financial transactions, is in fact offered in exchange for a part of
the price of the sold item. This is one of the two views adopted in the
Maliki School as mentioned by Ibn Shas, Al-Maqqari, Al-Wansharisi,
Al-Manjar, As-Siljmasi, and others.®

In “Al-Qawa ‘id,” Al-Maqqari said; “Rule: Does the stipulation of some

kind of benefit in the contract, such as a security or surety, deserve a portion
of the price or not? The Maliki Faqihs have differed on the ruling in this
respect, and accordingly they have viewed the invalidity of such a contract
(which involves such a condition) due to the risk involved.”®

Moreover, in “Iddh Al-Masdlik,” Al-Wansharisi said; “Rule Fifty
Three: Do accessories (of an object of a contract) deserve a portion of the
price or not? Based on the answer to this question, that issue (of whether

it is permissible or not to stipulate a security or surety therein) may be
settled”®

In brief, a commitment to document a deferred debt in the contracts
of financial transactions is considered a legal monetary benefit for the

(1) “‘Iqd Al-Jawdhir Ath-Thaminah” by Ibn Shas [2: 378 and 381]; and “Sharh Al-Yawdgit
Ath-Thaminah” by As-Sijlmasi [2: 593].

(2) “Sharh Al-Manhaj Al-Muntakhab Ild Qawd 'id Al-Madhhab” by Al-Manjtr [1: 361];
Commentary on “Sharh Al-Yawdgqit Ath-Thaminah” [2: 593]; and Commentary on
“Idah Al-Masalik” (p. 254).

(3) “Idah Al-Masalik” (p. 254).
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beneficiary, and thus it is regarded as money in exchange for which
aportion of the specified price is allocated.

e) The Maliki and Hanbali Faqihs have opined that if the sold item is
specified, it is transferred to the buyer’s property and enters into his
liability once he has entered into the contract. Accordingly, if the sold
item is damaged after the contract has been entered into and before
actually delivering it to the buyer, then it is considered as if it has been
damaged while in his liability.(") This is based on the narrations of Al-
Bukhari, At-Tah4dwi, and Ad-Déraqutni reported from Ibn ‘Umar,
who said; “That which is contracted upon while it is alive and healthy
is in the liability of the buyer”® In another narration from him, it is
stated; “The Sunnah states that whatever is contracted upon while it
is alive and healthy is in the liability of the buyer.”®

In this regard, the following story was mentioned in “Al-Mudawwanah”:
Ibn Wahb related to me from Ibn Jurayj from Ibn Shihab that he said;
“*Uthman and 'Abdur-Rahman Ibn " Awf were of the cleverest in trading
among the Messenger’s Companion. The people would say; ‘We wish to see
them entering into a sale together so we could know which of them is cleverer’
It then happened that * Abdur-Rahman bought from *Uthman a horse, which
was not present at the time of sale, for twelve thousand dirhams and he said
that if it was well that day, he would be responsible for it — I have no doubt
that *Abdur-Rahman had already seen it — then ‘Abdur-Rahmién said to
'Uthman, ‘How about giving you an extra four thousand dirhams in return
for the horse being in your liability until it is delivered to my messenger?’
‘Uthmén accepted, so "Abdur-Rahmén gave him another four thousand
dirhams due to that condition. The horse then died and *Abdur-Rahman’s

(1) “Kashshaf Al-Qind *” [3: 232]; “Al-Muntaqd” by Al-Béji [4: 250 and after]; “Al-Mughni”
[6: 186]; and “Mayyarah ‘Ala At-Tuhfah” [2: 195].

(2) “Fath Al-Bdri Sharh Sahih Al-Bukhdari” [4: 351]; “Sharh M ‘dni Al-Athdr” by At-Tahawi
[4: 16]; and “Sunan Ad-Daraqutni” [3: 54].

(3) Ibn Battah Al-'Ukbari commented on this narration by saying; “I believe that this is
amarfil' (traceable) hadith based on the words ‘The Sunnah states” Ibn Qudidmah
said; “When the Prophet’s Companions say; “The Sunnah states;’ this refers to the
Sunnah of the Prophet (PBUH).” “Al-Mughni,” [6: 182]; “Badd’i* Al-Fawd’id,” [4: 56];
and “Al-Musawwadah” [1: 581].
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messenger came after he had died. Thereupon, the people realized that
*Abdur-Rahmian was cleverer than ‘Uthman (in matters of sales). Ibn
Wahb related to me, from Yinus Ibn Yazid from Ibn Shihéb, who said; ‘He
(" Abdur- Rahman’s messenger) found out that the horse had died, so the
seller was liable for it.”®

In my opinion, it is obvious, in light of the above narration, that *Uthman
Ibn *Affan sold, to ‘Abdur-Rahman Ibn *Awf, a commitment to be liable
for his horse until the messenger of * Abdur-Rahman would come to receive it
(after the horse had been deemed to be out of the seller’s property and liability
according to the sale contract) in exchange for four thousand dirhams.
Accordingly, when the horse died, ' Uthméan was liable for its death from his
own money; in line with his commitment to guarantee the horse. As none of
the Companions was known to disagree on or disapprove of what happened,
though the people were aware of that incident, as indicated in the narration,
this is considered as a tacit agreement on their part on the permissibility of
offering a consideration for a commitment to bear the consequence of any
damage to another person’s property.

f) The most authentic views adopted by the Hanafi Faqihs state that it
is permissible for a person to accept work, such as tailoring a dress or
building a wall, and commit himself to accomplish it by a specified
date for a determined fee, then agree with another person (through
a subcontract) to undertake such work for a lesser fee, and take the
difference as a lawful gain. That person deserves such a difference or
gain for guaranteeing work, although he did not perform it himself,
and perhaps he does not even have money in the first place.?

On the same subject, Al-Késani said; “If a manufacturer accepts work
for a fee and he does not perform the work himself, but he assigns it to
someone else for a lesser fee, then the resulting profit is considered lawful.
There is no reason for deserving the resulting profit except by means of
guaranteeing (the performance of the work).”®

(1) “Al-Mudawwanah” [4: 306]; the text is repeated therein in [4: 209].
(2) “Fath Al-Qadir” by Ibnul-Humam [5: 405].
(3) “Badd’i* As-Sand’i*” [6: 62].
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As a rule, it is permissible to take money (i.e. a profit) in exchange for
acommitment to undertake a work, even if the one making the commitment
does not perform the work himself.

The same meaning hasbeen stressed by the Hanbali Faqihs. In “Al- Mugh-
ni, Ibn Qudamah said; “If someone says; ‘T will take this work and you will
do it, and the fee will be divided between you and me, then such a partner-
ship is deemed valid... In our view, a guarantee entitles one to aprofit, as
evidenced in an Abddn Partnership.®” Accepting work necessitates making
a guarantee by the accepting party, and based on such a guarantee, he shall
be entitled to the resulting profit”®

g) The most authentic views adopted by the Hanbali Faqihs state that it
is permissible for a person to take a profit in exchange for a guarantee
(i.e.afinancial security) in a Wujith Partnership (Reputation-based-
partnership). In this type of partnership, the partners do not provide
aspecific capital, but use their business reputation and goodwill. The
partners agree to buy on credit and sell for cash. They share the profit
or bear the loss in proportion to their mutual agreement.

Thereupon, the extra profit stipulated for a partner in excess of his share
in the ownership of the purchased commodity is only deserved by him in
exchange for his guarantee, i.e. his liability for any debts resulting from buying
on credit under such a type of partnership.® This is because the Wujith
Partnership is actually based on agency and liability; that is, each partner is
an agent for the other in selling and purchasing, and a guarantor for the other
with respect to the price. This is stated in Article (1886) of “Majallat Al-Ahkdm
Ash-Shar ‘iyyah *Ald Madhhab Ahmad.”

This opinion indicates the permissibility of taking a consideration for
bearing a liability for a debt.

(1) A partnership between two or more persons to combine their skills, or mental or
physical labor (without any capital). They jointly accept work, perform it according to
their agreement and share the profit.

(2) “Al-Mughni” [7: 113].

(3) “Matalib Uli An-Nuhd” [3: 545]; “Al-Mubdi*” [5: 38]; “Kashshaf Al-Qind"” [3: 517];
“Sharh Muntahd Al-Irddat” by Al-Buhiti [2: 339]; and “Ma ‘tinat Uli An-Nuhd” [4: 764].
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h) The view adopted by many of the Maliki Faqihs which states that it
is permissible for a guarantor to stipulate, under a guaranty contract,
that the creditor should waive a portion of the debt due from a debtor
and that he (the guarantor) will guarantee the payment of the re-
mainder on a date they agree upon together.®)

In “Adh-Dhakhirah,” Al-Qarafi said; “If a man owes another ten dirhams
payable in a month, and the creditor asks him to bring a surety to guarantee
the debt in return for him (the creditor) waiving two dirhams, this is deemed
forbidden by Ibnul-Qasim. This is because such a surety is considered
aguarantor for a consideration, and though the surety would not actually
take the two dirhams, he would be viewed as if he said to the creditor, ‘Grant
them (the two dirhams) to the debtor’ It would be as if he also said; ‘T will
not guarantee (the debt) until you grant so-and-so two dinars. Ashhab said;
‘If he (the creditor) waives a portion of the debt on the condition that the
debtor brings him a surety or guaranty to guarantee the repayment within
a specified term, this is deemed permissible, as it is considered a favor for
a party other than the guarantor In this respect, Asbagh said; ‘If he (the
creditor) gives the debtor one dinar on the condition that he brings him
a surety to guarantee the repayment in a specified term, this is deemed
permissible, and it is like waiving a portion of the owed debt”®

It is stated in “Mawdhib Al-Jalil’: “Muhammad reported from Malik,
Ibnul-Qésim, Ashhab and others that if a man says to another, ‘Waive some
of your debt owed to you by so and so and I shall guarantee the repayment
of the remainder in another specified term, this is deemed as being allowed,
as the creditor is entitled to take his dues on the spot. Ashhab reported that
Malik deemed it permissible yet detestable. Also in ‘Al- ‘Utbiyyah; Mélik said;
“This is not valid. It is like telling someone to give you ten dirhams and you
will guarantee the debt for him. The guaranty here is forbidden’ But the first
view is given more preponderance. In ‘Al- ‘Utbiyyah, Ibnul- Q4sim said that
itis allowed to say to someone (a debtor), “Take these ten dinars and bring me

(1) “Mayydrah ‘Ala At-Tuhfah” [1: 121]; “Ash-Sharh Al-Kabir "Ala Khalil” [3: 341];
and “Adh-Dhakhirah” [9: 218 and after]
(2) “Adh-Dhakhirah” [9: 213 and 214].
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a surety or a guaranty for the debt you owe me’ Although according to one
of MaliK’s views, this is not permissible. That is if someone says to a creditor,
I shall guarantee the debt for you on the condition that you give so and so,
other than the debtor, one dinar; it is not deemed permissible. Muhammad
reported from Ashhab that he said; If a man is entitled to a debt worth ten
dinars payable after a specified term, then he waives two dinars therefrom
before the end of the term on the condition that the debtor brings a guaranty
or surety for the remainder, it is allowed. However, Ibnul-Qésim viewed that
it is not permissible”®

It is also stated in “Sharh At-Tawidi "Ald At-Tuhfah”: “A man says to
a creditor, ‘Will you drop ten (dirhams, for example) from the hundred
due from your debtor and I shall guarantee the payment of the remainder
in a specified term?’ In such a case, if the one hundred (dirhams) are due
at the time, then such a proposal is viewed as being invalid by Malik (in
‘Al-"Utbiyyah); it would be as if he says; ‘Give me ten and I shall guarantee
payment for you. In ‘Al-Mawwaziyyah, Ibnul-Mawwaz stated that it is
allowed. This is because he would be entitled to take his dues on the spot;
therefore, delaying payment would be like starting a newlending transaction
with a surety. This view is adopted by Ibnul-Qéasim, Ashhab,and others.
On the other hand, if the one hundred (dirhams) are delayed , Ashhab
views that it is allowed while Ibnul-Q4asim views that it is not permissible,
since the acceptance of a surety is like advancing the payment of the debt.
Its form is: ‘Drop a portion of the debt and get repaid before the due date,
which is forbidden”®

In my opinion, the statements of these Faqihs viewing the permissibility
for a surety to stipulate upon the creditor to drop a portion of the debt
owed from the debtor on the condition that the surety will guarantee the
remainder, indicate the permissibility of a surety’s guarantee of a debt in
exchange for a portion of the debt due from the debtor to be dropped by the
creditor. This entails that the mere guarantee of the debt by the surety has
a benefit which has a financial value in itself, according to conventions, so

(1) “Mawdihib Al-Jalil” [5: 113].
(2) “At-Tawudi Al Tuhfat Ibn *Asim” [1: 185].
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that a financial consideration may be offered in exchange for such abenefit.

In other words, without this, it would not be permissible for the creditor

to drop some of the debt in exchange for the surety’s guarantee for the

payment of the remainder thereof.

i) There are several contemporary forms and common applications of the

selling and purchasing of a commitment for a financial consideration
with respect to estimable benefits at a pre-determined price, whether
the beneficiary conducts such financial exchange later or opts not
to conduct it. These forms and applications are similar to the issue
discussed herein. They are used in Muslim countries without any
objection on the part of any of the people of knowledge. An example
is when service providers (telecommunications, telex, electricity, gas,
etc.) sell their services and commit themselves to provide such services
for subscribers in return for a determined price (i.e. subscription
fees), whether subscribers use such services or not. Then, in case the
commitment-buyer (i.e. subscriber) chooses to use such services, the
said service providers will charge him the fees for using the services
according to the pre-determined prices. It is established in the Hanafi
School that when people practice some matter without facing any
objections or repudiations, this would be considered as a shar'i
argument and a principle for deducing rulings. Further, some of the
Hanafi Faqihs consider it a tacit agreement on the permissibility of
such a practice.®)

Among the similar well-known issues and examples widely practiced by

the people at the present is the annual subscription to credit cards issued

by Islamic financial institutions and banks, the client being charged upon

their issuance thereof for the first time and later upon their renewal in

exchange for the commitment undertaken by such institutions to guarantee

the repayment of the client’s debts within the subscription year, whether

the client uses the card or not.

(1) “Badd’i* As-Sand’i*” [5: 157]; “Al-Fatawd Al-Hindiyyah” [5: 276]; “Majma’ Ad-Damanat”
(p. 314); “Radd Al-Muhtdr” [4: 123]; and “Al-Mabsif” [10: 146, 12: 63 and 138, and 13: 77].
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Accordingly, if it is deemed permissible under the Shari‘ah to sell
acommitment in the above-mentioned forms and similar issues, it should
also be deemed permissible to do the same in the issue under discussion,
due to their conformity and absence of any difference between them.

Second: The Rule Stating the Elimination of Hardship

14- It goes without saying that among the principles and general rules
of the Shari'ah is to eliminate hardship for the people and not charge them
with a matter that causes them distress and trouble that may arise either
from committing an action or refraining from another. In this respect,
Allah, the Almighty, says; { “Allah does not want to place you in difficulty”}
[Al-M&’idah (The Table): 6]. Interpreting this, Ibn Taymiyyah said; “Allah
tells us that He does not want to put us in difficulty with regard to that
which we are commanded to do. These words are meant to be general and
negating any kind of difficulty”® Moreover, Allah, Exalted and Glorified
be He, says; {“.. and has not laid upon you in religion any hardship.”}
[Al-Hajj (Pilgrimage): 78]. Commenting on these words, Ibn Taymiyyah
said; “Allah has told us that He has not laid upon us in religion any hardship
by generally and also categorically negating this. So whoever believes that
there is any hardship (in religion) equal to even the weight of an atom is in
fact belying Allah and His Messenger”®

Based on the above, if the Wise Lawgiver did forbid the people from
concluding the contracts and making the commitments they inevitably
need, they would suffer difficulties and distress. Verily, Allah has permitted
for the people, as a basic ruling and out of His justice and mercy towards
them, all the contracts that eliminate any difficulty from them. It has never
been established that Allah and His Messenger prohibited such contracts
or commitments, including the one under discussion. In this relation, Ibn
Taymiyyah said; “The basic principle states that all contracts are permissible,
except those forbidden by Allah and His Messenger (PBUH). Allah never
forbids a contract which involves a benefit for the Muslims when there is
no evil that opposes it”®

(1) “Jami® Ar-Ras@’il” by Ibn Taymiyyah [2: 370].
(2) Ibid. [2: 370].
(3) “Nazariyyat Al-"Aqd” by Ibn Taymiyyah (p. 226).
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15- This is clarified and stressed by the fact that there are traders,
contractors, manufacturers and others who import various goods and raw
materials on scheduled dates, in successive batches, and pay with a certain
currency, then they sell such goods or manufactured products all at one time
or in successive batches with another currency different from that which
they used in buying, selling for cash and on credit, and under contracts
of Salam,® Parallel Istisnd’,® ongoing supply, and the like. If they are to
be forbidden by the Shari‘ah from buying a commitment to exchange, at
alater time, a certain currency which they need to fulfill their obligations at
future dates, then they would suffer a severe hardship and distress as well as
a serious risk which may cause them bankruptcy or grave losses which they
cannot bear. This is because they really need that currency to be available
with them at such specified dates, and also they need to determine the price
of such imported goods or raw materials in their local currency in advance
so as to know the cost of their purchases of goods and raw materials, and
the cost of their manufactured products in their local currency. They need
to know such matters in order to be able to precede with the processes of
importation, supply, manufacturing and early marketing for their goods
without suffering the risks of serious fluctuations in exchange rates which
may ruin their business or impede the fulfillment of the supply contracts
they are committed to.

Similarly, suppose there is a country which produces oil or any of the
international raw materials which are sold in the world market in US
dollars, for example, while its official currency is the euro or any other
currency. That country may sell quantities of its said products in US dollars
on credit. Based on its expected revenues from such transactions, it is able
to determine its annual budget in its local currency, considering the current
exchange rate of the US dollar. But if a drop in the US dollar exchange
rate against its local currency happens later, at the time when its debts are
due and payable, this could cause a grave deficit in the country’s budget,
resulting in imbalances in running its affairs because of its inability to fulfill

(1) Salam refers to payment in advance for an item to be delivered later.
(2) Istisnd " is an order to manufacture something.
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its financial obligations and future projects on the specified dates. This
would expose it to inescapable economic and social crises. In fact, there
is no way out of such a dilemma except through hedging, i.e. to purchase
acommitment from a financial institution to exchange US dollars at a later
date for its local currency on the pre-determined dates.

There are countless examples of this issue in the present time, too many
to be enumerated.

QYOROVYO
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Topic Three
The Necessity for Having Recourse
to Mu'awadah for Commitment

16- According to the above, we have seen that there is a true urgent
need in the present time to resort to the compensation-for-commitment
transaction for the exchange of currencies at a later date, in line with
applicable shar'i controls,”) for the countries exporting raw materials
in foreign currency. The same thing applies to the traders, contractors,
manufacturers and others who import various goods and raw materials
on scheduled dates, or in successive batches, and pay with a certain
currency, then sell such goods or manufactured products with another
foreign currency, in cash or on credit, under contracts of Salam,® Parallel
Istisnd",® ongoing supply, and the like. Those parties need to purchase
such commitments from Islamic investment financial institutions and
banks to be able to conduct their investments in other foreign currencies.
This confirms the basic ruling which states that this compensation-for-
commitment transaction would be permissible if the elements rendering
something as monetary exist in the commitment representing the object
of the contract, as clarified earlier in Topic One of this Research.

17- It is well known that such an urgent need for this type of contract in the
present time represents a strong proof and decisive argument substantiating

(1) See: Notes (7 — 12) of the Research.
(2) Salam refers to payment in advance for an item to be delivered later.
(3) Istisnd " is an order to manufacture something.
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the legality of such compensation-for-commitment transactions (even if it
were essentially impermissible) as an exceptional ruling due to the special
need? thereto. Then, what would the case be when the basic ruling indicates
the permissibility and legality of this type of transaction, as proven to us, based
on shar'i general principles, and their similarity thereof to several issues, as
well as applications of general rules which regulate the rulings on financial
transactions!

The grounds upon which any exceptional ruling is built have been
clarified by Al-*IzzIbn ' Abdus-Salam in “Al-Qawd ‘id Al-Kubrd” in which
he stated; “Rule on Exceptions from Shar ‘7 Rules: Let it be known to you
that Allah has commanded His servants to seek to eliminate the means
leading to evils in the two worlds (this life and the afterlife) or in any one
of them. Each rule tackles a single issue, then He excepted therefrom any
matter the avoidance of which involves a great hardship or a prevention
of an interest that is greater than any evil that may possibly occur in the
situation concerned. All this is meant to show mercy, consideration and
kindness to His servants.”®

Ibn Taymiyyah stated; “That which is necessarily needed to be sold is
more forgivable than other objects which involve no need; therefore, the
Lawgiver allows it because of the need thereto, though there is a reason for
its prohibition”®

In Rule No. 875 in “Al-Qawa ‘id,” Al-Maqqari stated; “General excusability
as viewed by Mélik necessitates an exception from Usél (fighi Principles) by

applying Qiyds (analogical deduction) from what is stated in shar ‘i texts”® He
means what is stated with respect to shar 1 licenses.

(1) Special need: This is when there is a matter needed by a special group of people sharing
a common description, such as the people of the same town, the same craft, etc. General
need: It is when a matter is needed by all the people. “Al-Madkhal Al-Fighi Al-'Amm”
by Az-Zarqa [2: 997]; and “Al-Gharar Wa Atharuhu Fi Al-'Ugid” by Dr. As-Siddiq Ad-
Darir (p. 604).

(2) “Al-Qawa ‘id Al-Kubrd” by Al-"Izz Ibn * Abdus-Salam [2: 283].

(3) “Al-Masd’il Al-Mardiniyyah” by Ibn Taymiyyah (p. 99); and “Majmii* Fatdwa Ibn
Taymiyyah™ [29: 488].

(4) Paper No. (81) of the Manuscripts at King Faisal Center in Riyadh.
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In the same context, Az-Zayla'i said; “That which is strongly needed
involves more excusability”®

Moreover, Ibnul-' Arabi said; “Seventh Rule: Consideration of the need
when permitting a forbidden matter is like consideration of the necessity
when allowing a prohibited matter”® In other words, “Necessity knows
no law”®

It is established in the general fighi Maxims that: “A special need permits
a forbidden matter”® and “A need is considered the same as necessity,
whether such a need is general or special”®

Necessity, as declared by the prominent scholar * Ali Haydar, is “A condition
which causes one to resort to something forbidden by the Shari'ah,® or it is
“When a man reaches the extent wherein if he does not resort to a forbidden
matter, he will die or become close to death,” as stated by As-Saytiti.” The
forced or necessitous person is “the one who fears death or illness, or a serious
weakness that may lead to death, chronic infirmity, or severe harm,” as
described by At-Tufi.® On the other hand, ‘need; from the fighi perspective, is
in a degree lower than ‘necessity” Need refers to “A state in which one will suffer
distress and difficulty, but not asituation wherein one fears death or a serious
harm if he does not resort to a forbidden matter”® The need for a certain type
of contract is regulated by the principle: If it is avoided, a hardship results due
to the prevention of a shar ‘i-acknowledged interest. This principle actually
exists in the issue under discussion.

(1) “Tabyin Al-Haqd'iq” [4: 87].

(2) “Al-Qabas ‘Al Al-Mawatta™[2: 790].

(3) Article (21) of “Al-Majallah Al-"Adliyyah”; “Al-Manthiir Fi Al-Qawa ‘id” by Az- Zarkashi
[2: 317]; “Al-Ashbdh Wa An-Nazd’ir” by Ibn Nujaym (p. 94); “Al-Ashbidh Wa An- Nazd'ir”
by As-Saytti (p. 84); and “Idah Al-Masalik™ by Al-Wansharisi (p. 365).

(4) “Al-Manthir Fi Al-Qawa ‘id” by Az-Zarkashi [2: 25].

(5) Article (32) of “Majallat Al-Ahkam Al-"Adliyyah”; “Al-Ashbidh Wa An-Nazd’ir” by Ibn
Nujaym (p. 100); and “Al-Ashbdh Wa An-Nazd'ir” by As-Saytti (p. 88).

(6) “Durar Al-Hukkdm Sharh Majallat Al-Ahkdm™ [1: 34].

(7) “Al-Ashbah Wa An-Nazd'ir” by As-Saytti (p. 85).

(8) “Al-Isharat Al-Ilahiyyah Ila Al-Mabahith Al-Ustliyyah” by At-Tfi [1: 309].

(9) “Al-Ashbah Wa An-Nazd’ir” by As-Saytti (p. 85); and “Durar Al-Hukkdm Sharh
Majallat Al-Ahkdm” [1: 34].
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Conclusion
Shar'i Controls on Mu'awadah
for Commitments

18- This Research involves a careful examination of the issue under
discussion, a study of the fighi views on relative issues, and a discussion
of Faqths’ statements and evidence in light of Shari'ah principles and
general rules and purposes urging towards bringing about good, warding
off evils and eliminating difficulties from the people in view of their
needs and living conditions in the present time. All this has helped me
realize that it is permissible to exchange any commitment for money - be
it a commitment to do or refrain from doing a certain action, whether
under a contract or not, and whether it involves an exchange, donation or

otherwise - if it meets the following four conditions:

1- Itinvolves a real, intended benefit/utility for the beneficiary.

2- This benefit is lawful under the Shari'ah when one is in a state of af-
fluence and has a free choice.

3- This benefit has a monetary value according to the customs of the
people.

4- The commitment is fulfillable.
And my final words are Allah knows best.

277






References

“Ahkam Al-Qurian” - Ibnul-"Arabi - Ddr Thyd’ Al-Kutub Al-*Arabiyyah
Edition, Egypt (1376 A.H.).

“Al-Ikhtiyarat Al-Fighiyyah Min Fatawd Ibn Taymiyyah” - Al-Ba'li -
As-Sunnah Al-Muhammadiyyah Press, Egypt (1369 A.H.).

“Al-Ishdrat Al-Ilahiyyah Ila Al-Mabdhith Al-Usiliyyah” - At-Tofi -
Al-Fartq Al-Hadithah for Printing, Cairo (1423 A.H.).

“Al-Ashbdh Wa An-Nazd’ir” - As-Saytti - Mustafd Al-Bdbi Al- Halabi
Edition, Egypt (1378 A.H.).

“Al-Ashbih Wa An-Nazd’ir” - Ibn Nujaym - Ddr Al-Fikr Edition, Damascus
(1403 A.H.).

“I"lam Al-Muwaqgqi'in " An Rabb Al-Alamin” - Tbn-Qayyim Al-Jawziyyah
- As-Sa'ddah Press, Egypt (1374 A.H.).

“Al-Tltizamat Fil Shar ' Al-Islémi” - Ahmad Ibrahim - Ddr Al- Ansdr Edition,
Cairo (no date).

“Al-Insaf Fi Ma 'rifat Ar-Rdjih Min Al-Khildf” - Al-Mardawi - Ministry of
Islamic Affairs Edition, Kingdom of Saudi Arabia (1419 A.H.).

“Idah Al-Masdlik Ilé Qawa'id Al-Imam Malik” - Al-Wansharisi - Rabat
Edition (1400 A.H.).

“Bad&’i* As-Sand’i’ Fi Tartib Ash-Shard’i*” - Al-Késani - Al- Jammadliyyah
Press, Egypt (1327 A.H.).

279



Mu ' dwadah for Commitment to Exchange Currencies in the Future

“Badd’i* Al-Fawd’id” - Ibn-Qayyim Al-Jawziyyah - Al-Muniriyyah Press,
Egypt (no date).

“Al-Bahjah Sharh At-Tuhfah” - At-Tustli - Mustafd Al-Babi Al- Halabi Press,
Egypt (1370 A H.).

“Tahrir Al-Kalam Fi Masd’il Al-Iltizdm” - Al-Hattab - Dar Al- Gharb Al-
Islami Edition, Beirut (1404 A.H.).

“Tarshih Al-Mustafidin "Ala Fath Al-Mu ‘in” - As-Saqqéf - Mustafa Al-
Babi Al-Halabi Edition, Egypt (1384 A.H.).

“Jami’ Ar-Rasd’il” - Ibn Taymiyyah - Ddr Al-Madani Edition, Jeddah
(1405 A.H.).

‘Al-Hawi Al-Kabir” - Al-Mawardi - Ddr Al-Fikr Edition, Beirut
(1414 A.H.).

“Durar Al-Hukkdm Sharh Majallat Al-Ahkdm” - * Ali Haydar - An- Nahdi
Library Edition, Beirut and Baghdad (no date).

“Adh-Dhakhirah” - Al-Qarafi - Dar Al-Gharb Al-Islami Edition, Beirut
(1994 A.D.).

“Radd Al-Muhtir 'Alé Ad-Durr Al-Mukhtdr” - Tbn ‘Abidin - Al- Amiriyyah
Press, Bulaq, Egypt (1272 A.H.).

“Sunan Ad-Ddraqutni” - Ddr Al-Mahdsin for Printing Edition, Cairo
(1386 A.H.).

“As-Sayl Al-Jarrar Al-Mutadaffiq 'Ald Had&'iq Al-Azhér” - Ash-Shawkéani
- Dar Al-Kutub Al-"IImiyya Edition, Beirut (1405 A.H.).

“Sharh At-Tawudi "Ala Tuhfat Ibn *Asim” - Mustafd Al-Babi Al-Halabi
Edition, Egypt (1370 A.H.).

“Sharh Al-Khurashi 'Ald Mukhtasar Khalil” - Al-Amiriyyah Press -
Bulaq, Egypt (1318 A.H.).

“Ash-Sharh As-Saghir” - Ad-Dardir - and “Hdshiyat As-Sawi ‘Ald Ash-
Sharh As- Saghir”, the UAE Edition (1410 A.H.).

280



References

“Ash-Sharh Al-Kabir 'Ala Mukhtasar Khalil” - Ad-Dardir - and “Hdshiyat
Ad-Dusiigi "Ald Ash-Sharh Al-Kabir’, Mustafé Muhammad Press, Egypt
(1373 AH.).

“Ash-Sharh Al-Kabir 'Ald Al-Mugni'” - * Abdur-Rahmén Ibn Qudimah -
Ministry of Islamic Affairs Edition, Kingdom of Saudi Arabia (1419 A.H.).

“Sharh Ma'ani Al-Athdr” - At-Tahawi - Al-Anwir Al-Muhammadiyyah Press,
Egypt (1387 A.H.).

“Sharh Muntahd Al-Iraddt” - Al-Buhati - Egypt Edition (no date).

“Sharh Mayyarah "Ala Tuhfat Ibn *Asim” - Al-Istigimah Press, Egypt
(no date).

“Tilbat At-Talabah” - Najmud-Din An-Nasafi - Al-'Amirah Press, Istanbul
(1311 A.H.).

“Aridat Al-Ahwadhi ' Ald Sunan At-Tirmidhi” - Tbnul-* Arabi - As-Sdwi Press,
Egypt (1353 A H)).

“‘Iqd Al-Jawéhir Ath-Thaminah Fi Madhhab "Alim Al-Madinah” - Tbn
Shis - Dér Al-Gharb Al-Islami Edition, Beirut (1415 A.H.).

“Al-Gharar Wa Atharuhu Fi Al-'Uqd” - Dr. As-Siddiq Ad-Darir - Egypt
Edition (1386 A.H.).

“Al-Fatawa Al-Hindiyyah” (Scholar Kirih) - Al-Amiriyyah Press,
Bulag, Egypt (1310 A.H.).

“Fath Al-Bari ‘Ald Sahih Al-Bukhari” - Ibn Hajar Al-'Asqalani - As-
Salafiyyah Press, Egypt (no date).

“Fath Al-Qadir ‘Ala Al-Hiddyyah” - Al-Kaméil Ibnul-Humam -
Al- Maymaniyyah Press, Egypt (1319 A.H.).

“Al-Furti*” - Ibn Muflih - Muussasat Ar-Risdlah Edition, Beirut
(1424 A.H.).

“Al-Qamiis Al-Muhit” - Al-Fayrtiz Abadi - Muassasat Ar-Risdlah Edition,
Beirut (1406 A.H.).

281



Mu'dwadah for Commitment to Exchange Currencies in the Future

‘Al-Qabas “Alda Al-Muwatta™ - Ibnul-' Arabi - Dér Al-Gharb Al-Islami
Edition, Beirut (1992 A.D.).

“Qawa’id At-Tasawwuf” - Abul-' Abbas Zarrtq - Al-Kuliyydt Al-Azhariyyah
Library, Egypt (1409 A.H.).

‘“Al-Qawi ‘id Al-Kubra” - Al-"1zz Ibn *Abdus-Salam - Ddr Al-Qalam
Edition, Damascus (1421 A.H.).

“Kashshaf Al-Qind’ ‘An Matn Al-Iqnd'” - Al-Buhati - Al-Hukimah
Press, Mecca (1394 A.H.).

“Lubdb Al-Lubab” - Tbn Réshid Al-Qafasi - At-Tinusiyyah Press, Tunisia
(1346 A.H.).

“Al-Mabsat” - As-Sarakhsi - As-Sa'ddah Press, Egypt (1324 A.H.).

“Majma’ Ad-Damandt” - Al-Baghdadi - Al-Khayriyyah Press, Egypt
(1308 A.FL).

“Majmt’ Fatiwad Ibn Taymiyyah” - Compiled and ordered by
*Abdur-Rahmén Ibn Muhammad Ibn Qéasim - Riyadh Edition
(1398 A.H.).

“Al-Muhalla” - Tbn Hazm Al-Andalusi - Al-Muniriyyah Press, Egypt
(1350 A.H.).

“Mukhtasar Al-Fatawa Al-Masriyyah Li-Ibn Taymiyyah” - Al-Ba'li -
As-Sunnah Al-Muhammadiyyah Press, Egypt (1368 A.H.).

“Al-Madkhal Al-Fighi Al-'Am” - Mustafa Az-Zarqa - Syrian University
Edition, Damascus (1952 A.D.).

“Al-Mudawwanah Al-Kubrd” - Imam Malik - As-Sa ‘ddah Press, Egypt
(1323 AH.).

“Al-Masd’il Al-Mérdiniyyah” - Tbn Taymiyyah - Al-Maktab Al-Islémi Edition,
Damascus (1399 A.H.).

“Al-Musawwadah” - Taqiyyud-Din Ibn Taymiyyah, and his father and
grandfather - Ddr Al-Fadilah Edition, Riyadh (1422 A .H.).

282



References

“Matalib Uli An-Nuha Sharh Ghdyat Al-Muntahd” - Ar-Ruhaybéni - Al-
Maktab Al-Islami Edition, Damascus (1380 A.H.).

‘Al-Mu 'lim Bi-Fawd’id Muslim” - Al-Mazari - Ddr Al-Gharb Al-Islami
Edition, Beirut (1992 A.D.).

“Ma‘iinat Uli An-Nuhda Sharh Al-Muntahd” - Ibnun-Najjar Al-Futtihi -
Dar Khidr Edition, Beirut (1416 A.H.).

“Al-Mughni Sharh Mukhtasar Al-Khiraqi” - Ibn Qud4dmah - Hajar
Edition, Egypt (1410 A.H.).

“Mughni Al-Muhtdj "Ala Al-Minhdj” - Al-Khatib Ash-Shirbini - Mustafa Al-
Babi Al-Halabi Edition, Egypt (1377 A.H.).

“Al-Manthar Fi Al-Qawa'id” - Az-Zarkashi - Ministry of Endowment
Edition, Kuwait (1402 A.H.).

“Mawdihib Al-Jalil ‘Alé Mukhtasar Khalil” - Al-Hattib - As-Sa ‘ddah Press,
Egypt (1329 A.H.).

“An-Najm Al-Wahhdj Fi Sharh Al-Minhdj” - Ad-Dumayri - Dar Al- Minhdj
Edition, Beirut (1425 A.H.).

“Nazariyyat Al-'Aqd” - Ton Taymiyyah - As-Sunnah Al-Muhammadiyyah Press,
Egypt (1368 A.H.).

“Al-Wadih” - Tbn * Aqil - Muassasat Ar-Risdlah Edition, Beirut (1420 A.H.).

ORIV ORI U Y

283






Preface

Topic One:
Topic Two:
Appendix:

Conclusion

Research (6)
Adhesion Contracts

The Essence of Adhesion Contracts
Shar ‘i Rulings Related to Adhesion Contracts

Exclusive Import Agencies






Preface

1- The concept of adhesion contracts and its relevant laws was not known
before it emerged in modern western jurisprudence. It, subsequently, influ-
enced modern Arab civil laws, which had been introduced in the last century
based on French laws, including the Egyptian civil law and the correspond-
ing Syrian, Iraqi, Lebanese and Libyan civil laws.

2- This concept goes back to the necessity of setting limits to the
dominance of the principle of the Power of Will, and the need to lay down
exceptions to the principle of contractual freedom [which states that ‘Pacta
Sunt Servanda’ (i.e. agreements shall be kept)] when the application of this
general legal principle would result in an injustice against one party to the
contract. These limits can be set by giving the judiciary the right to amend
some conditions or effects of the contract agreed upon by the two parties
in favor of the weaker one, so as to achieve justice, fairness and a balance
of interests.

3- This is because the prevailing principle in article (1134) of the French
Civil Code states: “Agreements lawfully entered into take the place of law
for those who have made them.”

The Egyptian Civil Law has been influenced by this principle, so the first
clause of article (147) states: “The contract makes the law of the parties.
It can be revoked or altered only by mutual consent of the parties in the
contract or for reasons provided for by law” Thereby, when the agreement
is valid, everything stipulated in the contract will be legally binding on the
two parties, and none of them or the courts can interfere in revoking or
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amending some of its conditions or effects except by mutual consent of the
parties.!V

However, this law, following the French model, excluded two cases from
this principle:

First, Unpredictable Events: The second paragraph of article (147)
states: “When, however, as a result of exceptional and unpredictable events
of a general character, the performance of the contractual obligation,
without becoming impossible, becomes excessively onerous in such way
as to threaten the debtor with an exorbitant loss, the judge may, according
to the circumstances and after taking into consideration the interests of
both parties, reduce to reasonable limits the obligation that has become
excessive. Any agreement to the contrary is void.”

Second, Adhesion Contracts: Article (100) of the Egyptian Civil Law
states: “Acceptance, in the case of an adhesion contract, is confined to the
adhesion to standard conditions which are drawn up by the provider and
which are not subject to discussion” And article (149) of the same law
states: “When an adhesion contract contains arbitrary conditions, the judge
can modify these conditions or relieve the adhering party of the obligation
to perform these conditions in accordance with the principles of justice.
Any agreement to the contrary is void” Also, article (151) states: “(I) In
cases of doubt, the construction shall be in favor of the debtor. (II) The
construction, however, of obscure clauses in an adhesion contract must not
be detrimental to the adhering party”,® (i.e. be he a creditor or debtor).

QYOROVYO

(1) “Mabda’ Ar-Rida Fi Al-"Uqid” by Dr. * Ali Al-Qaradaghi [2: 1198-1202].

(2) The Syrian and Libyan Civil Laws are identical in all these articles with the Egyptian
Civil Law (See articles (101, 150, and 152) of the Syrian Civil Law, and articles (100,
149 and 153) of the Libyan Civil Law, and articles (150 and 151) of the Egyptian Civil
Law). The Iraqi Civil Law combined all these articles in one provision, namely article
(167), which is identical with the articles of the Egyptian Civil Law mentioned above.
Also, the Lebanese Code of Obligations, in the second paragraph of article (172), de-
fines the contract of adhesion as stated in the Egyptian Civil Law in article (100). See,
“Masddir Al-Haqq” by As-Sanhri [2: 74].
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Topic One
The Essence of Adhesion Contracts

The Technical Concept of Adhesion Contracts

4- Dr. * Abdur-Razzaq As-Sanhtiri summarized the terminological concept
of adhesion contracts in modern western jurisprudence, from which the
aforesaid articles of the Egyptian Civil Law have been derived, saying: “The
scope of the adhesion contract is limited, being governed by the following
characteristics:

a) The subject matter of the contract should be goods or utilities which
are regarded as necessities of life for the consumers or users.

b) The provider shall legally or actually monopolize these commodities
or utilities, or at least have an exclusive control over them in a way
that limits the amount of competition.

c) The offeris to be issued to all people according to the same conditions
and on an indefinite basis; i.e. for an unspecified period.

In general, these contracts are generally stated in a printed form contain-
ing detailed conditions which are indisputable and, mostly, for the benefit
of the provider. That is, sometimes these conditions reduce the contractual
obligations of the provider, and sometimes they stress the obligations of the
other party. Moreover, these conditions are, in total, so complicated that
the general public can hardly understand them.

Examples of these contracts are numerous, such as contracting with
the electricity, water and gas companies, and with the postal, telegraph and

289



Adhesion Contracts

telephone services, etc... all these forms fall within the scope of adhesion
contracts”®

An Objection to the Designation

5- Dr. Rafiq Al-Misri said; “The phrase 'Ugitd Al-Idh'dn (i.e. Adhesion
Contracts) is an Arabic translation of the French phrase (Contrat d'adhésion).
It seems that it was formulated by the well-known jurist, Dr. * Abdur-Razzaq
As-Sanhri..., but I disagree with this Arabic translation, which I consider
responsible, to this day, for many confusions and errors in the attitudes of
contemporary jurisprudents towards these contracts.

That is, the inclination of the contemporary Fagih whenever he sees
this Arabic phrase encourages him to judge it as being prohibited. This is
because the term Idh "dn (i.e. adhesion) is rejected by any free spirits seeking
freedom of will and mutual consents. According to lexicons of Arabic,
the Arabic verb Adh‘ana’ (i.e. adhere), means to ‘humiliate, submit, and
compel’; it is thus linked to the meanings of humiliation, submission and
compulsion, which may push the Fagihs to abstain from thinking deeply
about this term so as to perceive its true meaning. This explains why the
Fagqih often unconscientiously adopts, in advance, an attitude of aversion
and prohibition.

In this respect, I suggest another translation for these contracts; that is
‘Uqtid Al-Indimdm (conjoint contracts). This is because the term ‘Indimam’ is
closer to the meaning of the French term ‘adhésion’ and more comprehensive
than the term ‘adhesion; since adhesion is only a particular case of the term
conjoint . Moreover, I find no need to change the meaning of the French term
to another one”®

The Essence of Adhesion Contracts

6- The French jurists differ regarding the essence of adhesion contracts.
They fall into two main schools:

First, (This opinion belongs to a minority of civil law and most of common
law jurists): Adhesion contracts are not actual contracts, because acceptance

(1) “Masadir Al-Haqq Fi Al-Figh Al-Islami” by As-Sanhfri [2: 75].
(2) “Al-Khatar Wa At-Ta'min” by Dr. Rafiq Al-Misri (pp. 79 - 81).
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in these contracts is only a question of submission. A proper contract, on
the contrary, is a mutual agreement of two free wills and, therefore, adhesion
contracts are rather like a law by which monopolistic companies force people
to comply with the companies' conditions. Thus, these contracts should be
explained as laws, and the prerequisites of justice and goodwill should be
maintained in their implementation, with the economic requirements leading
to their conclusion taken into consideration.

Second, (This opinion is adopted by most civil law jurists): Adhesion
contracts are real contracts made by the mutual consent of two free wills,
and are subject to the rules with which all other contracts comply. That
is, in making such a contract, the law does not stipulate prior discussion,
negotiations or compromises between the two parties. Yet, the argument
stating that one party of the adhesion contract is weaker than the other is
refuted by the fact that these contracts represent an economic phenomenon
not a legal one, since legal equality and mutual consent are fulfilled, and the
adhering party enters into the contract voluntarily, without compulsion,
coercion or duress. As for the argument that these contracts may include
arbitrary conditions or onerous effects in favor of the provider, this does
not negate their description as being contracts; rather it necessitates the
interference of the court to amend or revoke the elements of inequity,
injustice or arbitrariness involved.®

Regulations of Adhesion Contracts

7- In modern legal terminology, the following four conditions are
necessary for adhesion contracts to be effective:

First; The subject matter of the contract should be commodities or
utilities which are urgently and indispensably needed, such as water,
electricity, gas, telephone, etc.

Second; The provider has a legal and actual exclusive control over these
commodities, utilities or facilities.

(1) “Masadir Al-Haqq” by As-Sanhturi [2: 75]; “Mabda’ Ar-Ridé Fi Al-'Uqdd” by Dr. * Ali Al-
Qaradaghi [2: 1202]; and “Inshd’ Al-Iltizam Fi Hugiiq Al-'Ibad” by Al-Ghazili [1: 388].

291



Adhesion Contracts

Third; The provider of the commodities, utilities or facilities single-
handedly sets the details, conditions and effects of the contract, without
the interference of the other party or his having a right to discuss, cancel
or amend any of such details, conditions and effects.

That is, the provider makes a final, decisive and indisputable offer to
which the other party can only submit and accept, since he urgently needs
these goods or utilities.

Fourth; The offer should be issued to all people, according to the same
details, conditions and effects, and should remain valid for an unspecified
period which is not restricted to the short period of time required only for
the acceptance of the offer, as is conventionally the case in other kinds of
contracts.!

Contemporary Applications of Adhesion Contracts

8- Dr. As-Sanhiiri cited numerous examples of adhesion contracts which
were present and were adopted in his time (50 years ago) by monopolistic
companies of public utilities and necessary commodities, major factories
that had a monopoly on the work and workers, and all kinds of insurance
companies.® In this regard, Dr. As-Sanhdri said; “The examples of these
contracts are numerous, as they include contracts with electricity, water
and gas companies, with postal, telegraph and telephone services, contracts
of train, ship, car, and plane transportation, etc., contracts of insurance
companies, and contracts of labor in major industries”®

9- In this context, I am not concerned with talking about the extent of
applicability of adhesion contracts to the examples mentioned by Dr. As-
Sanhiiri, nor the extent of the fulfillment of the abovementioned conditions
of adhesion contracts in each of these examples, because this approach
is out-dated and not applicable nowadays. Rather, I am concerned with
the characterization of these examples in our time, particularly after the

(1) See: “Masadir Al-Haqq” by As-Sanhri [2: 74 and 75]; and “Inshd’ Al-Iltizdm Fi Huqilq
Al-"Ibad” by Al-Ghazali [1: 387].

(2) See: “Masadir Al-Haqq” by As-Sanhri [2: 77].

(3) See: “Masadir Al-Haqq” by As-Sanhri [2: 75].
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enormous economic changes and developments that have occurred in the
world during the last five decades, which inevitably require reconsidering
the status of many of the contracts cited by Dr. As-Sanhfri as examples of
adhesion contracts, due to the absence of any of the rules or conditions of
adhesion contracts at the present time.

Therefore, I wish to say: In our time, adhesion contracts include contracts
with electricity, water and gas companies, as well as the postal service and
local public transportation companies, since the conditions of adhesion
contracts mentioned earlier apply to them.

As for telephone companies, the ruling is different and requires further
consideration. That is, if the subject matter of the telephone company
contract is a service to connect fixed telephone lines in homes, offices,
departments and factories, etc. which is monopolized by only one company,
then contracting with such a company to provide this service can be
described as an adhesion contract.

However, if there are many companies competing to provide this service
to the public, or if the subject matter of the telephone company’s contract is
to provide international communications services and the like, and there are
many competing companies that provide this service - as is common in the
United States, Canada and other countries - it is incorrect to classify the contract
concluded with them to obtain their services as an ‘adhesion contract, since
these services lack the condition of monopoly.

This point applies to providing communication service via cell phones;
if this service is monopolized by one company that imposes its conditions
on the public in a final, standard-form contract, contracting with them to
provide this service falls under the description of adhesion contracts. On
the contrary, if there are many competing companies that provide the same
service, then the contract is not an adhesion contract.

Also, this applies to insurance companies; if there are many competing
companies in the same country that provide insurance services, then their
standard-form contracts cannot be classified as adhesion contracts. Yet, if
there is one company monopolizing this service, it is appropriate to classify
its contracts as adhesion contracts.
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Likewise, the same applies to air transportation companies; if there is
one company that monopolizes the service of air transportation, as is the
case for domestic flights in many countries, then its contracts with the
clients can be described as adhesion contracts. But, if there is more than
one air transportation company competing with each other to provide such
a service, as is the case for domestic flights in the United States and Canada,
and in many international flights in the same continent or across different
continents, then their contracts with the clients cannot be classified as
adhesion contracts.

The same point also applies to contracts of both urban and intercity
public transportation by bus and train, as well as contracts of tanker and
ship transportation.

As for classifying contracts of labor in major industries under adhesion
contracts, as earlier cited by Dr. As-Sanhtiri, it is not a settled issue in this age.
In factI see no difference between the contract of labor in major industries or
in any other company, university or hospital, or in various state institutions
including ministries, departments, and others. All these forms are not
included in the characterization of adhesion contracts because they lack the
condition that the subject matter of the contract should be commodities or
utilities which are urgently and indispensably needed by the party accepting
the contract, and also the condition that the provider monopolizes these
commodities and utilities.

With regard to the condition that the provider of these commodities,
utilities or facilities alone sets the details, conditions and effects of
the contract, including the determination of wages, working hours,
the system of rewards, bonuses, promotions, holidays, work injuries,
retirement, compensation, etc., without any involvement of the other
party and without giving him the right to discuss, cancel or amend any
of such details, conditions and effects, this condition alone does not
justify the classification of contracts of labor in major industries under
adhesion contracts. This is because prior discussion, negotiation, or
compromise between the two parties over the conditions and effects of
a contract are not stipulated for the validity of agreement and mutual
consent in contracts. Rather, reducing the efforts exerted in negotiations

294



The Essence of Adhesion Contracts

and discussions by setting printed standard-form contracts that do
not include any distinction between the rich and poor, or between the
strong and weak regarding the conditions it stipulates, may lead to
positive effects, such as reducing the costs of concluding contracts and
agreements, which would subsequently benefit the two parties.

The Description of the Conclusion of Adhesion Contracts

10- The common opinion on adhesion contracts is that they are made
by mutual consent of the parties, which is expressed by the concurrence of
offer and acceptance. The offer is made by the party who has the authority to
provide the service or commodity to the public in a final and decisive form,
and then the acceptance is expressed by any sign of consent to conclude the
contract based on the conditions made by the provider.”)

Dr. Mustafd Az-Zarqa holds that these contracts are made by any word
or action suggesting the finalization of the contract, on the basis that the
acceptance is expressed by an action which is consequent to the contract and
indicates its implementation. That is, the request made by the subscriber is
considered as an offer on his part, and the acceptance is shown by action,
not by word, by the provider when he delivers the object (i.e. the commodity
or service) to the subscriber, since the delivery is a sign of acceptance and
consent.?

YORYOY®

(1) See: “Insha’ Al-Iltizam Fi Huqiq Al-'Ibad” by Al-Ghazali [1: 289]; and “Masddir Al-Haqq”
by As-Sanhri [2: 75].
(2) “Al-Madkhal Al-Fighi Al-*Amm” [1: 330].
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Topic Two
Shar'i Rulings Related to
Adhesion Contracts

11- We concluded from the foregoing discussion that adhesion contracts,
in terms of their designation, distinctive descriptions, characteristics and
aforementioned regulations, are modern contracts that have emerged as
aresult of the tremendous development in the world of industry and economy;,
and the subsequent emergence of companies that monopolize public services,
utilities and goods required by all the people. The legal relations with the
adhering parties of these contracts have been organized by modern western
jurisprudence.

For this reason, Dr. As-Sanhfiri said; “We should not forget that the
concept of adhesion contracts only emerged recently in modern western
jurisprudence”®

These contracts appeared and spread in many Arab countries whose
civil laws, derived from western jurisprudence, organized the exceptions
related to these contracts five decades ago.

12- As for the Shar'i rulings related to these contracts, Dr. As-Sanhiiri
said; “We do not expect to find in Islamic Figh (jurisprudence) what we see
in modern western jurisprudence regarding adhesion contracts.”®

(1) “Masadir Al-Haqq” by As-Sanhri [2: 77].
(2) Ibid.
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Also, contemporary Fagihs (scholars of Shari'ah) showed no interest
in studying these contracts and issuing Fatwas (shar'i opinions) or even
conducting research regarding them. This is why the identification of their
Shar'1 rulings still waits for new Ijtihdd (legal reasoning and discretion)
and deduction in the light of the general maxims of Islamic Figh and the
Shar i rulings related to similar issues of the Shari ‘ah.

In brief, I will try to deal with the relevant shar ‘i rulings and fighi issues.
Initially, I will tackle the rulings related to similar issues and general tenets
of the Shari ah as follows:

First: Sale of the Compelled

13- Linguistically, the compelled person is the one who is forced, by
necessity, to take a certain course of action. It is also said that he is the one
who resorts, by necessity, to a harmful course of action.®

The term Bay'ul-Mudtarr (sale of the compelled) is mentioned in the
hadith narrated by a man from Tamim (an Arabian Tribe), who said:

«"Ali Ibn Abii Talib gave a sermon to us saying, A stingy time is
certainly coming to mankind when a rich man will hold fast to
what he has of his possessions (his property), though he was not
commanded to do so. For this, Allah, the Most High, says: {...And
do not forget generosity among you.”} [Al-Baqarah (The Cow): 237].
The men who are compelled will effect the sale, while the Prophet
(peace be upon him) prohibited any sale based on compulsion’.»®

[Related by Abti Dawtid, Ahmad and Al-Bayhaqi]
Technically, the sale of the compelled is to sell what is in your possession

to people who urgently need it at a price which is much higher than the actual
price (i.e. by means of excessive compulsion) because you are the only supplier

(1) “Al-Misbah Al-Munir” [2: 425]; and “Al-Mufraddt” by Ar-Raghib Al-Asbahani (p. 436).

(2) “Mukhtasar Sunan Abi Dawid” by Al-Mundhiri [5: 47]; “As-Sunan Al-Kubrd” by Al-Bayhaqi
[6: 17]; and “Musnad Ahmad” [1: 116]. In his “Al-Majm#*” [9: 161], An-Nawawi said;
“This Isndd (chain of transmitters of hadith) is weak, because this man is unknown.”
Al-Bayhaqi said; “This hadith is narrated from another Isndd from *Ali and Ibn *Umar.
All these Isndds are weak””
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of this object. This also applies to purchase (i.e. by depreciation), exploiting the
seller's need to sell this commodity because he needs the price.*)

Ibn ‘Abidin said; “The sale of the compelled is when a man is forced
to buy food, drink, clothing, or other items, from a seller who sells them
at aprice higher than their actual price, and this also applies to purchase”®
(i.e. from the one who is forced to sell an object (because he needs money)
at a price which is much lower than the actual price).

Burhanud-Din Ibn Muflih said; “The sale of the compelled is explained
in a narration attributed to Ahmad as occurring when a man needs to buy
from you an object he urgently needs and whose price is ten, but you sell it
to him for twenty”®

Ibnul-Athir explained it by saying; “The sale of the compelled is when
a man has to settle his debt or pay for expensive supplies, and so, out of
necessity, has to sell his property at a lower price”®

14- Asfor the shar ‘i ruling on the sale of the compelled, it is a valid contract
according to the majority of Fagihs,® because its condition; namely, the offer
and acceptance, expressed by the interested parties regarding an object which
is subject to such a condition, is fulfilled. Furthermore, mere necessity is not
among the causes that cancel or invalidate contracts or render them unbinding
since the forced person, even though his consent is not totally free, has a free
will and can choose to fulfill his need and the price he has to pay for it, or not,
accepting the price with satisfaction. Furthermore, the hadith prohibiting the

(1) “Ma'alim As-Sunan” by Al-Khattabi [5: 47]; “Majmi* Fatawa Ibn Taymiyyah” [29: 361];
“Hashiyat At-Tahawi ‘Ald Ad-Durr Al-Mukhtar” [3: 67]; “An-Nihdyah” by Ibn Al-Athir
[3: 83]; “Mirgat Al-Mafatih” [3: 322]; “I'lam Al-Muwagqgqi 'in” [3: 182]; and “Al-Kafi” by
Ibn *Abdul-Barr (p. 361). It is said; it is the sale of the coerced, and it is said; it means
that aman possesses an object and sells it only on credit, and it is said that the ‘Inah
(buy back) sale and Tawarrug (monetization) fall within the sale of the compelled. (See,
Ibid.).

(2) “Radd Al-Muhtar” [4: 106]; and “An-Nutaf Fi Al-Fatawd” by As-Sughdi [1: 468].

(3) Al-Mubdi*” [4: 7].

(4) “An-Nihdyah” by Ibnul-Athir [3: 83].

(5) But it is detestable according to the scholars. (“An-Nihdyah” by Ibnul-Athir [3: 83]; and
“Kashshdf Al-Qind*” [3: 140]).
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sale of the compelled is Da "if (weak) and cannot stand as a proof of argument,
according to the scholars of Hadith'V

However, the Hanafi School disagrees with this opinion and invalidates
the sale and purchase of the compelled. This is because the forced person
is not really satisfied with making this contract; rather, he is forced, out of
need, to embark upon it. Accordingly, it is an invalid sale, like the sale of
the coerced.®”

15- As for the sale of the compelled at a fair value, (i.e. when the forced
person sells or buys an object, out of necessity, at a fair/usual price or
at a price involving an insignificant injustice), this contract is valid and
unanimously permissible according to the Shari ah, because it involves no
shar'i impediment, and because the sale at a fair/usual price will help the
forced person to satisfy his need.®

Ibn *Abdul-Barr said; “It is permissible to buy lawful objects from the
one who is forced, out of necessity or debt, to sell his belongings”®

Further, Fagihs stated that if a person is forced, out of necessity, to buy
food, drink, clothing or the like from another person, the latter must sell it
to him at the price of its kind.® Ibn Taymiyyah argued: “If a man is forced,
out of necessity, to buy food, drink or clothing from another person, the
latter must sell it to him at the value of its kind, making a reasonable profit”©
He also said; “Likewise, in the case of the forced person who can find his
need only with a certain person, such person (the latter) should gain from
the forced one a profit that equals what he should earn from an unforced
person, since the Prophet (Peace be upon him) forbade the sale of the
compelled. If the need is related to something which is indispensable, such

(1) “Al-Majm#*” by An-Nawawi [9: 161]; “Ma ‘dlim As-Sunan” [5: 47]; “Mabda’ Ar-Ridd
Fi Al-'Ugtid” by Al-Qaradéghi [1: 425]; and “Majallat Al-Ahkdm Ash-Shar‘iyyah "Ald
Madhhab Al-Imédm Ahmad”, article no. (234).

(2) “Radd Al-Muhtér” [4: 106]; and “Ad-Durr Al-Mukhtdr Wa Hashiyat At-Tahdwi *Alayh” [3: 67].

(3) “Kashshaf Al-Qind"” [3: 140]; “Mawdhib Al-Jalil” [4: 248]; “Radd Al-Muhtdr” [4: 106];
“An-Nihdyah” by Ibnul-Athir [3: 83]; and “Al-Ikhtiydrat Al-Fighiyyah Min Fatawd Ibn
Taymiyyah” by Al-Ba'li (p. 122).

(4) “Al-Kafi” by Ibn * Abdul-Barr (p. 361).

(5) “At-Turuq Al-Hukmiyyah” (p. 220); and “Al-Ikhtiydrdt Al-Fighiyyah” (p. 122).

(6) “Jami' Al-Masa’il” by Ibn Taymiyyah [1: 226].

300



Shar i Rulings Related to Adhesion Contracts

as when people are being forced to buy food or clothing, the seller must sell
them at their known value”®

Also, Faqihs argued that the ruling on commutation for utilities which
are required or needed by the people is the same as that on commutation
for assets.?) Ibnul-Qayyim stated; “If people are forced, out of necessity, to
dwell in a person's house and they cannot find another place to stay, or if
they are forced to stay in a hotel, or borrow clothes to warm themselves,
or to rent amill to grind grains or borrow a bucket to lift water, or a pot,
axe or the like, the owner should give this thing to them according to
the unanimous view of Fagihs. But, can he receive a rent in return for it?
Scholars have two opinions concerning this, both attributed to the disciples
of Ahmad. The opinion allowing the provider to receive a rent in return for
the utility prohibits him, at the same time, from taking more than the rent
of the likes”®

Ibn Taymiyyah said; “If people need a particular group of craftsmen, such
as farmers to cultivate their land, weavers to weave their clothes, or builders
to build their houses, this work is to be a duty on the craftsmen, and if they
abstain from performing it, the governor should force them to do the work
in return for the wage charged for similar tasks. The governor shall not allow
them to demand more than this compensation from the people, nor allow
people to wrong them or give them compensation less than their due”®

Second: Determining Prices Charged by the Monopolizer

16- Linguistically, monopoly means to take, store, and appropriate
an object.® In the Shari ah, there are two kinds of monopoly: permissible
and forbidden.

» The permissible kind of monopoly is when a person, natural or legal,
hoards some goods or utilities to sell them later at areasonable profit
based on market fluctuations, without inflicting harm upon the people.

(1) “Majmir* Al-Fatdwa” by Ibn Taymiyyah [29: 361].

(2) “At-Turuq Al-Hukmiyyah Fi As-Siydsah Ash-Shar ‘iyyah” (p. 222).

(3) “At-Turuq Al-Hukmiyyah” (p. 218).

(4) “Al-Hisbah” by Ibn Taymiyyah (p. 29).

(5) “Al-Qamiis Al-Muhit” (p. 484); “Asds Al-Baldghah” (p. 91); “Lisdn Al-"Arab” [4: 208];
and “As-Sihah” [2: 635].
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This kind of monopoly is permissible because it entails a disposal of
anobject that one possesses without putting pressure or inflicting harm
upon the people.

» The forbidden kind of monopoly is when a person, natural or legal,
hoards an object needed by the people, be it a commodity, utility or
facility, and takes exclusive control over it so that he can sell it at an
unfair price.

This kind of monopoly is forbidden because it involves injustice and
harm to the people.

In this regard, Ibn Hazm said; “Monopoly which inflicts harm upon
the people is prohibited, be it through sale or by hoarding what one has
purchased”®

17- Technically, pricing is when the governor (the State) determines or
establishes the prices of the objects needed by the people, be they assets or
utilities, and forces their owners to sell them at that fixed price.

According to Ibn Taymiyyah and Ibnul-Qayyim, there are two types of
pricing: prohibited unjust pricing and due just pricing.

> Prohibited unjust pricing means unjustly forcing the owners of com-
modities or utilities to sell them at a price they do not agree to, or pre-
vent them from what Allah has made lawful.

» Due just pricing means establishing justice among the people by
forcing the owners of commodities or utilities needed by the people
to sell them at a fair price (price of the likes) if they insist on selling
them only at unfair prices.?

Its form: It means the interference of the State, by means of equitable
forced pricing, to prevent an individual, institution or company from
monopolizing or taking exclusive control over a commodity or utility
needed by the people in order for them to raise its price, and then
selling it to people who are forced, out of necessity, to submit to the
unfair price the monopolizers impose.

(1) “Al-Muhalld” [9: 64].
(2) “At-Turuq Al-Hukmiyyah” (p. 206); and “Al-Hisbah” by Ibn Taymiyyah (pp. 23 - 25).
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Ibn Taymiyyah said; “Pricing may involve injustice, which is impermissible,
and may involve justice, which is permissible. If it involves injustice against
the people and unjustly forces them to sell at a price they do not agree to, or
prevents them from what Allah has made lawful, it should be forbidden. But if
it involves establishing justice among the people by forcing them to pay the fair
price of similar goods, and preventing them from unlawfully receiving more
than the fair price of similar goods, then it is permissible; rather, it should be
obligatory... If the owners of commodities refrain from selling them, although
people need them, except for a price higher than their known price, they must
be forced to sell them at the price of the likes, because pricing is meant to force
them to sell at this price, and they must comply with what Allah has ordained
(i.e. justice)”®

Ibnul-Qayyim cited the same opinion, then added: “If people need
aparticular group of craftsmen, such as farmers, weavers, and builders,
the governor can force these workers to work in return for the wages
offered for similar tasks, or otherwise the need of people will not be
fulfilled.® This means that if any of these jobs can only be performed
by one person; it becomes an individual obligation on him to do the
work. If people need a particular group of craftsmen, such as farmers to
cultivate their land, weavers to weave their clothes or builders to build
their houses, this work is to be a duty on these workers, and the governor
can force them to perform such work in return for the wages paid for
similar tasks. The governor shall not allow them to demand more than
this wage from the people, nor allow people to wrong them or give them
wages less than what is paid for similar jobs®

Third: Giving Priority to Public Interest

18- Among the general principles of Islamic Shari'ah is to give priority
to the public over any private interest in case the two conflict, and to accept
a personal harm for the sake of warding off a general harm. This is because
the bad effects resulting from a general harm or the loss of a general interest

(1) “Al-Hisbah” by Ibn Taymiyyah (pp. 23 and 24); and “At-Turug Al-Hukmiyyah” (p. 206).
(2) “At-Turuq Al-Hukmiyyah” (p. 208).
(3) “At-Turuq Al-Hukmiyyah” (p. 209); and “Al-Hisbah” (p. 29).
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are greater than the effects resulting from the occurrence of a personal harm
or the loss of a private interest. In this regard, the general fighi maxims state:
“If one of two harms must be borne, then the greater harm is warded off by
allowing the lesser harm”® and “A greater harm is warded off by the lesser
one’®

Also, the general fighi maxims state: “A public interest is the same as
aprivate necessity’,® “Necessity knows no law”,® “A public interest takes
precedence over a private interest”,® and “A personal harm is borne for the
sake of warding off a general one”©®

The Rulings Derived for Adhesion Contracts

19- After careful consideration regarding the modern adhesion contracts,
and its characteristics and the restrictions imposed on them as stated in
(Note 7), so as to deduce its shar 1 rulings from similar issues, like the sale of
the compelled, monopoly and forced pricing, and also basing our deductions
on the aforementioned general fighi maxims, we concluded the following:

First: Description of the Conclusion of Adhesion Contract

20- An adhesion contract is concluded by concurrence and correlation
between an understood offer and an understood acceptance. This includes
any word or action that conventionally indicates the mutual consent of
the parties and the concurrence of their free will to conclude the contract
without need for any specific wording or form. This form is acceptable
in Figh, since “Words are not intended in themselves, but they indicate
the purpose of the speaker. Hence, if this purpose is spelled out in any
way, whether in writing, by a sign or gesture, by reasonable deduction or
the context, or by custom then the contract becomes effective’, said Imam
Ibnul-Qayyim.?)

(1) “Majallat Al-Ahkam Al-"Adliyyah”, article no. (28).

(2) Ibid. article no. (27).

(3) Al-Qawa ‘id Al-Kubrd” by Al-'1zz Ibn * Abdus-Salam [2: 314].

(4) “Majallat Al-Ahkam Al-"Adliyyah’”, article no. (21).

(5) “Al-Muwidfaqat” by Ash-Shatibi [2: 350].

(6) “Majallat Al-Ahkam Al-'Adliyyah”, article no. (26); and “Al-Ashbdh Wa An-Nazd'ir” by
Ibn Nujaym (p. 96).

(7) “T'lam Al-Muwagqgqi ‘in” [1: 218].
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Second: Adhesion Contracts should Fall under the Supervision
of the State

21- In view of the possibility that the monopolistic party may have control
over prices and conditions imposed in adhesion contracts, and its possibility
to inflict harm upon the public, the adhesion contract is to be subject to the
supervision of the State before being put into effect, in order for it to approve
the fair contracts, and amend those involving harm to the adhering party.

Third: Scope of State Intervention in Adhesion Contracts

22- Adhesion contracts are divided into two kinds:

First, A contract in which the price and conditions are fair and do
not involve injustice against the adhering party:

This contract is shar ' valid and binding on its two parties, and there is
no difference in the rulings between it and a bargaining contract. Moreover,
the State or judiciary does not have the right to interfere by cancelling or
amending it. This is because:

a) The monopolizer of the commodity or utility is a provider who does
not refrain from selling it to the demander at a fair compensation,
which is the price of its likes (or at a price that involves an insig-
nificant overcharge which is legally forgivable because it cannot be
avoided in financial commutative contracts, and thus people usually
excuse it). It is well-established that the sale of the compelled at a fair
price is unanimously valid.

b) This form of monopoly is shar'i permissible, since the purpose of
taking exclusive control over the commodity or utility in order to
raise its price unjustly or inflict harm upon the adhering party by
means of relying on excessive fraud or imposing arbitrary conditions
is nonexistent in this case.

¢) The mandatory pricing of the monopolizer’s goods in this case is shar '
forbidden, and it is classified in Figh under “unlawful arbitrary pric-
ing” since it prevents the provider from his established shar ‘7 right to
sell what he possesses at the price he sets as long as he does not inflict
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harm upon the public. In this context, Ibnul-Qayyim said; “To sum up,
if the interest of the people can only be fulfilled by pricing, then a fair
price must be set without injustice or arbitrariness, and if the public
need is fulfilled or their interest is served in another way;, setting com-
pulsory prices should not take place”®

d) There is also the necessity of ensuring a regularity of transactions among
the people by enforcing the agreed upon commutative contracts which
are based on justice and equity, and do not cause harm to the people.

Second, A contract involving injustice against the adhering party
by means of setting an unfair price (which involves excessive fraud) or
imposing arbitrary conditions that inflict harm upon him:

Because this kind of adhesion contracts involves the forbidden mo-
nopoly leading to inflicting harm and injustice against the people, this
necessitates State interference through the implementation of equitable
mandatory pricing on the monopolistic companies. This intervention
would result in reducing the high prices, or amending or cancelling the
arbitrary conditions that cause harm to the people who urgently need
the commodity or utility, to an extent that establishes justice between the
two parties of the adhesion contract.

The argument supporting the legitimacy and necessity of State intervention
by forcing the monopolistic companies to sell at prices and according to
conditions they do not agree to is based on two facts:

a) The State (the governor) is shar ‘7 obliged to ward off the harm caused
by an individual, institution, or company monopolizing a commodity
or utility needed by the people but who refrain from selling it to
them except at an unfair price or according to arbitrary conditions.
This can be done by means of mandatory pricing which ensures
establishing justice among the people in their financial transactions,
and guarantees their two rights; namely the right of the people to
be protected from any harm that might inflict them as a result of
the transgression of the monopolist in stipulating unfair prices and

(1) “At-Turuq Al-Hukmiyyah” (p. 222).
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conditions, and the right of the monopolist to obtain afair price.
In this regard, Imam Ibnul-Qayyim said; “Through His revealed
Legislations, Allah, Exalted be He, has clarified that His Purpose is
to establish justice among His slaves, and that they shall maintain
this justice among themselves. Thus, any way through which justice
and fairness can be maintained emanates from religion and does not
contradict it”®

b) State intervention and mandatory pricing ensure that the public interest
(that is the benefit of the people who urgently need certain commodities
and utilities being able to buy them at fair prices) takes precedence over
any private interest (that is the benefit of the monopolist who unjustly
refrains from selling the commodities or utilities to people except for
an exorbitant profit or according to arbitrary conditions). Further, it is
well-established in the general maxims of Figh scholars that: “The public
interest takes precedence over any private interest’, and that: “A personal
harm is borne for the sake of warding off a general one’, and that: “A public
interest is the same as a private necessity’, i.e. permitting what is originally
forbidden, in view of the fact that: “Necessity knows no law”.

YORYOY®

(1) “At-Turuq Al-Hukmiyyah” (p. 13).
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Appendix
Analogous Forms of Adhesion Contracts
(Exclusive Import Agencies)

23- A general commercial practice of many major global companies pro-
ducing certain commodities and utilities has been established by appointing
an exclusive agent acting for them in each country of the world. This agent
undertakes an exclusive import agreement for the products of these compa-
nies to sell them in his country, so that the company does not have the right
to export its products to any other agent in the salme country. This agreement
is concluded under a concession contract made with the agent giving him the
right to monopolize and take exclusive control over importing their products
and selling them in his country.

24- Tt is known that (some of) these commodities or utilities are a necessity
for all the people or for a specific group of people such as farmers, builders,
carpenters, blacksmiths, children, patients and all descriptions that fall under
the Fighi terminology of ‘Private Necessity’ or ‘Private Need. Meanwhile,
(some of) these commodities or utilities are not that badly needed.

If there is a private or public necessity or need for any of these products,
it may be of two kinds; urgent (i.e. there is no way of fulfilling this need or
necessity except th